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REASONS FOR DECISION
PAPERNY J.:--
L INTRODUCTION

1  After a decade of searching for a permanent solution to its ongoing, significant financial
problems, Canadian Airlines Corporation ("CAC") and Canadian Airlines International Ltd.
("CAIL") seek the court's sanction to a plan of arrangement filed under the Companies' Creditors
Arrangement Act ("CCAA") and sponsored by its historic rival, Air Canada Corporation ("Air
Canada"). To Canadian, this represents its last choice and its only chance for survival. To Air
Canada, it is an opportunity to lead the restructuring of the Canadian airline industry, an exercise
many suggest is long overdue. To over 16,000 employees of Canadian, it means continued
employment. Canadian Airlines will operate as a separate entity and continue to provide domestic
and international air service to Canadians. Tickets of the flying public will be honoured and their
frequent flyer points maintained. Long term business relationships with trade creditors and suppliers
will continue.

2 The proposed restructuring comes at a cost. Secured and unsecured creditors are being asked to
accept significant compromises and shareholders of CAC are being asked to accept that their shares
have no value. Certain unsecured creditors oppose the plan, alleging it is oppressive and unfair,
They assert that Air Canada has appropriated the key assets of Canadian to itself. Minority
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sharcholders of CAC, on the other hand, argue that Air Canada's financial support to Canadian,
before and during this restructuring process, has increased the value of Canadian and in turn their
shares. These two positions are irreconcilable, but do reflect the perception by some that this plan
asks them to sacrifice too much. —

3 Canadian has asked this court to sanction its plan under s. 6 of the CCAA. The court's role on a
sanction hearing is to consider whether the plan fairly balances the interests of all the stakeholders.
Faced with an insolvent organization, its role is to look forward and ask: does this plan represent a
fair and reasonable compromise that will permit a viable commercial entity to emerge? It is also an
exercise in assessing current reality by comparing available commercial alternatives to what is
offered in the proposed plan.

II. BACKGROUND
Canadian Airlines and its Subsidiaries

4 CAC and CAIL are corporations incorporated or continued under the Business Corporations
Act of Alberta, S.A. 1981, c. B-15 ("ABCA"). 82% of CAC's shares are held by 853350 Alberta
Ltd.("853350™) and the remaining 18% are held publicly. CAC, directly or indirectly, owns the
majority of voting shares in and controls the other Petitioner, CAIL and these shares represent
CAC's principal asset. CAIL owns or has an interest in a number of other corporations directly
engaged in the airline industry or other businesses related to the airline industry, including Canadian
Regional Airlines Limited ("CRAL"). Where the context requires, I will refer to CAC and CAIL
jointly as "Canadian" in these reasons.

5 In the past fifteen years, CAIL has grown from a regional carrier operating under the name
Pacific Western Airlines ("PWA") to one of Canada's two major airlines. By mid-1986, Canadian
Pacific Air Lines Limited ("CP Air"), had acquired the regional carriers Nordair Inc. ("Nordair")
and Eastern Provincial Airways ("Eastern"). In February, 1987, PWA completed its purchase of CP
Air from Canadian Pacific Limited. PWA then merged the four predecessor carriers (CP Air,
Eastern, Nordair, and PWA) to form one airline, "Canadian Airlines International Ltd.", which was
launched in April, 1987.

6 By April, 1989, CAIL had acquired substantially all of the common shares of Wardair Inc. and
completed the integration of CAIL and Wardair Inc. in 1990,

7 CAIL and its subsidiaries provide international and domestic scheduled and charter air
transportation for passengers and cargo. CAIL provides scheduled services to approximately 30
destinations in 11 countries. Its subsidiary, Canadian Regional Airlines (1998) Ltd. ("CRAL 98")
provides scheduled services to approximately 35 destinations in Canada and the United States.
Through code share agreements and marketing alliances with leading carriers, CAIL and its
subsidiaries provide service to approximately 225 destinations worldwide. CAIL is also engaged in
charter and cargo services and the provision of services to third parties, including aircraft overhaul
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and maintenance, passenger and cargo handling, flight simulator and equipment rentals, employee
training programs and the sale of Canadian Plus frequent flyer points. As at December 31, 1999,
CAIL operated approximately 79 aircraft.

8 CAIL directly and indirectly employs over 16,000 persons, substantially all of whom are
located in Canada. The balance of the employees are located in the United States, Europe, Asia,
Australia, South America and Mexico. Approximately 88% of the active employees of CAIL are
subject to collective bargaining agreements.

Events Leading up to the CCAA Proceedings
9 Canadian's financial difficulties significantly predate these proceedings.

10  In the early 1990s, Canadian experienced significant losses from operations and deteriorating
liquidity. It completed a financial restructuring in 1994 (the "1994 Restructuring") which involved
employees contributing $200,000,000 in new equity in return for receipt of entitlements to common
shares, In addition, Aurora Airline Investments, Inc, ("Aurora"), a subsidiary of AMR Corporation
("AMR"), subscribed for $246,000,000 in preferred shares of CAIL. Other AMR subsidiaries
entered into comprehensive services and marketing arrangements with CAIL. The governments of
Canada, British Columbia and Alberta provided an aggregate of $120,000,000 in loan guarantees.
Senior creditors, junior creditors and shareholders of CAC and CAIL and its subsidiaries converted
approximately $712,000,000 of obligations into common shares of CAC or convertible notes issued
jointly by CAC and CAIL and/or received warrants entitling the holder to purchase common shares.

11 In the latter half of 1994, Canadian built on the improved balance sheet provided by the 1994
Restructuring, focussing on strict cost controls, capacity management and aircraft utilization. The
initial results were encouraging. However, a number of factors including higher than expected fuel
costs, rising interest rates, decline of the Canadian dollar, a strike by pilots of Time Air and the
temporary grounding of Inter-Canadien's ATR-42 fleet undermined this improved operational
performance. In 1995, in response to additional capacity added by emerging charter carriers and Air
Canada on key transcontinental routes, CAIL added additional aircraft to its fleet in an effort to
regain market share. However, the addition of capacity coincided with the slow-down in the
Canadian economy leading to traffic levels that were significantly below expectations. Additionally,
key international routes of CAIL failed to produce anticipated results. The cumulative losses of
CAIL from 1994 to 1999 totalled $771 million and from January 31, 1995 to August 12, 1999, the
day prior to the issuance by the Government of Canada of an Order under Section 47 of the Canada
Transportation Act (relaxing certain rules under the Competition Act to facilitate a restructuring of
the airline industry and described further below), the trading price of Canadian's common shares
declined from $7.90 to $1.55.

12 Canadian's losses incurred since the 1994 Restructuring severely eroded its liquidity position,
In 1996, Canadian faced an environment where the domestic air travel market saw increased
capacity and aggressive price competition by two new discount carriers based in western Canada.
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While Canadian's traffic and load factor increased indicating a positive response to Canadian's
post-restructuring business plan, yields declined. Attempts by Canadian to reduce domestic capacity
were offset by additional capacity being introduced by the new discount carriers and Air Canada.

13 The continued lack of sufficient funds from operations made it evident by late fall of 1996 that
Canadian needed to take action to avoid a cash shortfall in the spring of 1997. In November 1996,
Canadian announced an operational restructuring plan (the "1996 Restructuring") aimed at returning
Canadian to profitability and subsequently implemented a payment deferral plan which involved a
temporary moratorium on payments to certain lenders and aircraft operating lessors to provide a
cash bridge until the benefits of the operational restructuring were fully implemented. Canadian was
able successfully to obtain the support of its lenders and operating lessors such that the moratorium
and payment deferral plan was able to proceed on a consensual basis without the requirement for
any court proceedings.

14  The objective of the 1996 Restructuring was to transform Canadian into a sustainable entity by
focussing on controllable factors which targeted earnings improvements over four years. Three
major initiatives were adopted: network enhancements, wage concessions as supplemented by fuel
tax reductions/rebates, and overhead cost reductions.

15 The benefits of the 1996 Restructuring were reflected in Canadian's 1997 financial results
when Canadian and its subsidiaries reported a consolidated net income of $5.4 million, the best
results in 9 years.

16 In early 1998, building on its 1997 results, Canadian took advantage of a strong market for
U.S. public debt financing in the first half of 1998 by issuing U.S. $175,000,000 of senior secured
notes in April, 1998 ("Senior Secured Notes") and U.S. $100,000,000 of unsecured notes in August,
1998 ("Unsecured Notes").

17  The benefits of the 1996 Restructuring continued in 1998 but were not sufficient to offset a
number of new factors which had a significant negative impact on financial performance,
particularly in the fourth quarter. Canadian's eroded capital base gave it limited capacity to
withstand negative effects on traffic and revenue. These factors included lower than expected
operating revenues resulting from a continued weakness of the Asian economies, vigorous
competition in Canadian's key western Canada and the western U.S. transborder markets,
significant price discounting in most domestic markets following a labour disruption at Air Canada
and CAIL's temporary loss of the ability to code-share with American Airlines on certain
transborder flights due to a pilot dispute at American Airlines. Canadian also had increased
operating expenses primarily due to the deterioration of the value of the Canadian dollar and
additional airport and navigational fees imposed by NAV Canada which were not recoverable by
Canadian through fare increases because of competitive pressures. This resulted in Canadian and its
subsidiaries reporting a consolidated loss of $137.6 million for 1998.

18 As aresult of these continuing weak financial results, Canadian undertook a number of
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additional strategic initiatives including entering the oneworldTM Alliance, the introduction of its
new "Proud Wings" corporate image, a restructuring of CAIL 's Vancouver hub, the sale and
leaseback of certain aircraft, expanded code sharing arrangements and the implementation of a
service charge in an effort to recover a portion of the costs relating to NAV Canada fees.

19 Beginning in late 1998 and continuing into 1999, Canadian tried to access equity markets to
strengthen its balance sheet. In January, 1999, the Board of Directors of CAC determined that while
Canadian needed to obtain additional equity capital, an equity infusion alonc would not address the
fundamental structural problems in the domestic air transportation market.

20 Canadian believes that its financial performance was and is reflective of structural problems in
the Canadian airline industry, most significantly, over capacity in the domestic air transportation
market. It is the view of Canadian and Air Canada that Canada's relatively small population and the
geographic distribution of that population is unable to support the overlapping networks of two full
service national carriers. As described further below, the Government of Canada has recognized this
fundamental problem and has been instrumental in attempts to develop a solution.

Initial Discussions with Air Canada

21  Accordingly, in January, 1999, CAC's Board of Directors directed management to explore all
strategic alternatives available to Canadian, including discussions regarding a possible merger or
other transaction involving Air Canada.

22 Canadian had discussions with Air Canada in early 1999, AMR also participated in those
discussions. While several alternative merger transactions were considered in the course of these
discussions, Canadian, AMR and Air Canada were unable to reach agreement.

23  Following the termination of merger discussions between Canadian and Air Canada, senior
management of Canadian, at the direction of the Board and with the support of AMR, renewed its
efforts to secure financial partners with the objective of obtaining either an equity investment and
support for an eventual merger with Air Canada or immediate financial support for a merger with
Air Canada.

Offer by Onex

24 In early May, the discussions with Air Canada having failed, Canadian focussed its efforts on
discussions with Onex Corporation ("Onex") and AMR concerning the basis upon which a merger
of Canadian and Air Canada could be accomplished.

25 On August 23, 1999, Canadian entered into an Arrangement Agreement with Onex, AMR and
Airline Industry Revitalization Co. Inc. ("AirCo") (a company owned jointly by Onex and AMR
and controlled by Onex). The Arrangement Agreement set out the terms of a Plan of Arrangement
providing for the purchase by AirCo of all of the outstanding common and non-voting shares of
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CAC. The Arrangement Agreement was conditional upon, among other things, the successful
completion of a simultaneous offer by AirCo for all of the voting and non-voting shares of Air
Canada. On August 24, 1999, AirCo announced its offers to purchase the shares of both CAC and
Air Canada and to subsequently merge the operations of the two airlines to create one international
carrier in Canada.

26  On or about September 20, 1999 the Board of Directors of Air Canada recommended against
the AirCo offer. On or about October 19, 1999, Air Canada announced its own proposal to its
shareholders to repurchase shares of Air Canada. Air Canada's announcement also indicated Air
Canada's intention to make a bid for CAC and to proceed to complete a merger with Canadian
subject to a restructuring of Canadian's debt.

27 There were several rounds of offers and counter-offers between AirCo and Air Canada. On
November 5, 1999, the Quebec Superior Court ruled that the AirCo offer for Air Canada violated
the provisions of the Air Canada Public Participation Act. AirCo immediately withdrew its offers.
At that time, Air Canada indicated its intention to proceed with its offer for CAC.

28 Following the withdrawal of the AirCo offer to purchase CAC, and notwithstanding Air
Canada's stated intention to proceed with its offer, there was a renewed uncertainty about
Canadian's future which adversely affected operations. As described further below, Canadian lost
significant forward bookings which further reduced the company's remaining liquidity.

Offer by 853350

29 On November 11, 1999, 853350 (a corporation financed by Air Canada and owned as to 10%
by Air Canada) made a formal offer for all of the common and non-voting shares of CAC. Air
Canada indicated that the involvement of 853350 in the take-over bid was necessary in order to
protect Air Canada from the potential adverse effects of a restructuring of Canadian's debt and that
Air Canada would only complete a merger with Canadian after the completion of a debt
restructuring transaction. The offer by 853350 was conditional upon, among other things, a
satisfactory resolution of AMR's claims in respect of Canadian and a satisfactory resolution of
certain regulatory issues arising from the announcement made on October 26, 1999 by the
Government of Canada regarding its intentions to alter the regime governing the airline industry.

30 Asnoted above, AMR and its subsidiaries and affiliates had certain agreements with Canadian
arising from AMR's investment (through its wholly owned subsidiary, Aurora Airline Investments,
Inc.) in CAIL during the 1994 Restructuring. In particular, the Services Agreement by which AMR
and its subsidiaries and affiliates provided certain reservations, scheduling and other airline related
services to Canadian provided for a termination fee of approximately $500 million (as at December
31, 1999) while the terms governing the preferred shares issued to Aurora provided for exchange
rights which were only retractable by Canadian upon payment of a redemption fee in excess of $500
million (as at December 31, 1999). Unless such provisions were amended or waived, it was
practically impossible for Canadian to complete a merger with Air Canada since the cost of
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proceeding without AMR's consent was simply too high.

31 Canadian had continued its efforts to seek out all possible solutions to its structural problems
following the withdrawal of the AirCo offer on November 5, 1999. While AMR indicated its
willingness to provide a measure of support by allowing a deferral of some of the fees payable to
AMR under the Services Agreement, Canadian was unable to find any investor willing to provide
the liquidity necessary to keep Canadian operating while alternative solutions were sought.

32 After 853350 made its offer, 853350 and Air Canada entered into discussions with AMR
regarding the purchase by 853350 of AMR's shareholding in CAIL as well as other matters
regarding code sharing agreements and various services provided to Canadian by AMR and its
subsidiaries and affiliates. The parties reached an agreement on November 22, 1999 pursuant to
which AMR agreed to reduce its potential damages claim for termination of the Services Agreement
by approximately 88%.

33  On December 4, 1999, CAC's Board recommended acceptance of 853350's offer to its
shareholders and on December 21, 1999, two days before the offer closed, 853350 received
approval for the offer from the Competition Bureau as well as clarification from the Government of
Canada on the proposed regulatory framework for the Canadian airline industry.

34 Asnoted above, Canadian's financial condition deteriorated further after the collapse of the
AirCo Arrangement transaction. In particular:

a)  the doubts which were publicly raised as to Canadian's ability to survive made
Canadian's efforts to secure additional financing through various sale-leaseback
transactions more difficult;

b)  sales for future air travel were down by approximately 10% compared to 1998;

c)  CAIL's liquidity position, which stood at approximately $84 million
(consolidated cash and available credit) as at September 30, 1999, reached a
critical point in late December, 1999 when it was about to go negative.

35 Inlate December, 1999, Air Canada agreed to enter into certain transactions designed to
ensure that Canadian would have enough liquidity to continue operating until the scheduled
completion of the 853350 take-over bid on January 4, 2000. Air Canada agreed to purchase rights to
the Toronto-Tokyo route for $25 million and to a sale-leaseback arrangement involving certain
unencumbered aircraft and a flight simulator for total proceeds of approximately $20 million. These
transactions gave Canadian sufficient liquidity to continue operations through the holiday period.

36 If Air Canada had not provided the approximate $45 million injection in December 1999,
Canadian would likely have had to file for bankruptcy and cease all operations before the end of the
holiday travel season.

37 On January 4, 2000, with all conditions of its offer having been satisfied or waived, 853350
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purchased approximately 82% of the outstanding shares of CAC. On January 5, 1999, 853350
completed the purchase of the preferred shares of CAIL owned by Aurora. In connection with that
acquisition, Canadian agreed to certain amendments to the Services Agreement reducing the
amounts payable to AMR in the event of a termination of such agreement and, in addition, the
unanimous shareholders agreement which gave AMR the right to require Canadian to purchase the
CAIL preferred shares under certain circumstances was terminated. These arrangements had the
effect of substantially reducing the obstacles to a restructuring of Canadian's debt and lease
obligations and also significantly reduced the claims that AMR would be entitled to advance in such
a restructuring,

38 Despite the $45 million provided by Air Canada, Canadian's liquidity position remained poor.
With January being a traditionally slow month in the airline industry, further bridge financing was
required in order to ensure that Canadian would be able to operate while a debt restructuring
transaction was being negotiated with creditors. Air Canada negotiated an arrangement with the
Royal Bank of Canada ("Royal Bank") to purchase a participation interest in the operating credit
facility made available to Canadian. As a result of this agreement, Royal Bank agreed to extend
Canadian's operating credit facility from $70 million to $120 million in January, 2000 and then to
$145 million in March, 2000. Canadian agreed to supplement the assignment of accounts receivable
security originally securing Royal's $70 million facility with a further Security Agreement securing
certain unencumbered assets of Canadian in consideration for this increased credit availability.
Without the support of Air Canada or another financially sound entity, this increase in credit would
not have been possible.

39 Air Canada has stated publicly that it ultimately wishes to merge the operations of Canadian
and Air Canada, subject to Canadian completing a financial restructuring so as to permit Air Canada
to complete the acquisition on a financially sound basis. This pre-condition has been emphasized by
Air Canada since the fall of 1999,

40  Prior to the acquisition of majority control of CAC by 853350, Canadian's management,
Board of Directors and financial advisors had considered every possible alternative for restoring
Canadian to a sound financial footing. Based upon Canadian's extensive efforts over the past year in
particular, but also the efforts since 1992 described above, Canadian came to the conclusion that it

must complete a debt restructuring to permit the completion of a full merger between Canadian and
Air Canada.

41  On February 1, 2000, Canadian announced a moratorium on payments to lessors and lenders.
As a result of this moratorium Canadian defaulted on the payments due under its various credit
facilities and aircraft leases. Absent the assistance provided by this moratorium, in addition to Air
Canada's support, Canadian would not have had sufficient liquidity to continue operating until the
completion of a debt restructuring,

42  Following implementation of the moratorium, Canadian with Air Canada embarked on efforts
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to restructure significant obligations by consent. The further damage to public confidence which a
CCAA filing could produce required Canadian to secure a substantial measure of creditor support in
advance of any public filing for court protection.

43  Before the Petitioners started these CCAA proceedings, Air Canada, CAIL and lessors of 59
aircraft in its fleet had reached agreement in principle on the restructuring plan.

44 Canadian and Air Canada have also been able to reach agreement with the remaining affected
secured creditors, being the holders of the U.S. $175 million Senior Secured Notes, due 2005, (the
"Senior Secured Noteholders™) and with several major unsecured creditors in addition to AMR,
such as Loyalty Management Group Canada Inc,

45 On March 24, 2000, faced with threatened proceedings by secured creditors, Canadian
petitioned under the CCAA and obtained a stay of proceedings and related interim relief by Order
of the Honourable Chief Justice Moore on that same date. Pursuant to that Order,
PricewaterhouseCoopers, Inc. was appointed as the Monitor, and companion proceedings in the
United States were authorized to be commenced.

46  Since that time, due to the assistance of Air Canada, Canadian has been able to complete the
restructuring of the remaining financial obligations governing all aircraft to be retained by Canadian
for future operations. These arrangements were approved by this Honourable Court in its Orders
dated April 14, 2000 and May 10, 2000, as described in further detail below under the heading "The
Restructuring Plan".

47  On April 7, 2000, this court granted an Order giving directions with respect to the filing of the
plan, the calling and holding of meetings of affected creditors and related matters.

48 On April 25, 2000 in accordance with the said Order, Canadian filed and served the plan (in
its original form) and the related notices and materials.

49 The plan was amended, in accordance with its terms, on several occasions, the form of Plan
voted upon at the Creditors' Meetings on May 26, 2000 having been filed and served on May 25,
2000 (the "Plan").

The Restructuring Plan
50 The Plan has three principal aims described by Canadian;

(a) provide near term liquidity so that Canadian can sustain operations;

(b) allow for the return of aircraft not required by Canadian; and

(¢) permanently adjust Canadian's debt structure and lease facilities to reflect the
current market for asset values and carrying costs in return for Air Canada
providing a guarantee of the restructured obligations.
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51 The proposed treatment of stakeholders is as follows:

1.

Unaffected Secured Creditors- Royal Bank, CAIL's operating lender, is an
unaffected creditor with respect to its operating credit facility. Royal Bank holds
security over CAIL's accounts receivable and most of CAIL's operating assets
not specifically secured by aircraft financiers or the Senior Secured Noteholders.
As noted above, arrangements entered into between Air Canada and Royal Bank
have provided CAIL with liquidity necessary for it to continue operations since
January 2000.

Also unaffected by the Plan are those aircraft lessors, conditional vendors and
secured creditors holding security over CAIL's aircraft who have entered into
agreements with CAIL and/or Air Canada with respect to the restructuring of
CAIL's obligations. A number of such agreements, which were initially
contained in the form of letters of intent ("LOIs"), were entered into prior to the
commencement of the CCAA proceedings, while a total of 17 LOIs were
completed after that date. In its Second and Fourth Reports the Monitor reported
to the court on these agreements, The LOIs entered into after the proceedings
commenced were reviewed and approved by the court on April 14, 2000 and
May 10, 2000,

The basis of the LOIs with aircraft lessors was that the operating lease rates were
reduced to fair market lease rates or less, and the obligations of CAIL under the
leases were either assumed or guaranteed by Air Canada. Where the aircraft was
subject to conditional sale agreements or other secured indebtedness, the value of
the secured debt was reduced to the fair market value of the aircraft, and the
interest rate payable was reduced to current market rates reflecting Air Canada's
credit. CAIL's obligations under those agreements have also been assumed or
guaranteed by Air Canada. The claims of these creditors for reduced principal
and interest amounts, or reduced lease payments, are Affected Unsecured Claims
under the Plan, In a number of cases these claims have been assigned to Air
Canada and Air Canada disclosed that it would vote those claims in favour of the
Plan,

Affected Secured Creditors- The Affected Secured Creditors under the Plan are
the Senior Secured Noteholders with a claim in the amount of US$175,000,000.
The Senior Secured Noteholders are secured by a diverse package of Canadian's
assets, including its inventory of aircraft spare parts, ground equipment, spare
engines, flight simulators, leasehold interests at Toronto, Vancouver and Calgary
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airports, the shares in CRAL 98 and a $53 million note payable by CRAL to
CAIL.

The Plan offers the Senior Secured Noteholders payment of 97 cents on the
dollar. The deficiency is included in the Affected Unsecured Creditor class and
the Senior Secured Noteholders advised the court they would be voting the
deficiency in favour of the Plan.

Unaffected Unsecured Creditors-In the circular accompanying the November 11,
1999 853350 offer it was stated that:

The Offeror intends to conduct the Debt Restructuring in such a manner as
to seek to ensure that the unionized employees of Canadian, the suppliers
of new credit (including trade credit) and the members of the flying public
are left unaffected.

The Offeror is of the view that the pursuit of these three principles is
essential in order to ensure that the long term value of Canadian is
preserved.

Canadian's employees, customers and suppliers of goods and services are
unaffected by the CCAA Order and Plan.

Also unaffected are parties to those contracts or agreements with Canadian which
are not being terminated by Canadian pursuant to the terms of the March 24,
2000 Order.

Affected Unsecured Creditors- CAIL has identified unsecured creditors who do
not fall into the above three groups and listed these as Affected Unsecured
Creditors under the Plan. They are offered 14 cents on the dollar on their claims,
Air Canada would fund this payment,

The Affected Unsecured Creditors fall into the following categories:
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a. Claims of holders of or related to the Unsecured Notes (the "Unsecured
Noteholders");

b. Claims in respect of certain outstanding or threatened litigation involving
Canadian;

C. Claims arising from the termination, breach or repudiation of certain contracts,

leases or agreements to which Canadian is a party other than aircraft financing or
lease arrangements;

d. Claims in respect of deficiencies arising from the termination or re-negotiation of
aircraft financing or lease arrangements;

e. Claims of tax authorities against Canadian; and

f. Claims in respect of the under-secured or unsecured portion of amounts due to

the Senior Secured Noteholders.

52 There are over $700 million of proven unsecured claims. Some unsecured creditors have
disputed the amounts of their claims for distribution purposes. These are in the process of
determination by the court-appointed Claims Officer and subject to further appeal to the court, If the
Claims Officer were to allow all of the disputed claims in full and this were confirmed by the court,
the aggregate of unsecured claims would be approximately $1.059 million.

53 The Monitor has concluded that if the Plan is not approved and implemented, Canadian will
not be able to continue as a going concern and in that event, the only foreseeable alternative would
be a liquidation of Canadian's assets by a receiver and/or a trustee in bankruptcy. Under the Plan,
Canadian's obligations to parties essential to ongoing operations, including employees, customers,
travel agents, fuel, maintenance and equipment suppliers, and airport authorities are in most cases to
be treated as unaffected and paid in full. In the event of a liquidation, those parties would not, in
most cases, be paid in full and, except for specific lien rights and statutory priorities, would rank as
ordinary unsecured creditors. The Monitor estimates that the additional unsecured claims which
would arise if Canadian were to cease operations as a going concern and be forced into liquidation
would be in excess of $1.1 billion.

54 In connection with its assessment of the Plan, the Monitor performed a liquidation analysis of
CAIL as at March 31, 2000 in order to estimate the amounts that might be recovered by CAIL's
creditors and shareholders in the event of disposition of CAIL's assets by a receiver or trustee, The
Monitor concluded that a liquidation would result in a shortfall to certain secured creditors,
including the Senior Secured Noteholders, a recovery by ordinary unsecured creditors of between
one cent and three cents on the dollar, and no recovery by shareholders.

55 There are two vociferous opponents of the Plan, Resurgence Asset Management LLC
("Resurgence") who acts on behalf of its and/or its affiliate client accounts and four shareholders of
CAC. Resurgence is incorporated pursuant to the laws of New York, U.S.A. and has its head office
in White Plains, New York. It conducts an investment business specializing in high yield distressed
debt. Through a series of purchases of the Unsecured Notes commencing in April 1999, Resurgence
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clients hold $58,200,000 of the face value of or 58.2% of the notes issued. Resurgence purchased
7.9 million units in April 1999. From November 3, 1999 to December 9, 1999 it purchased an
additional 20,850,000 units, From January 4, 2000 to February 3, 2000 Resurgence purchased an
additional 29,450,000 units.

56 Resurgence seeks declarations that: the actions of Canadian, Air Canada and 853350
constitute an amalgamation, consolidation or merger with or into Air Canada or a conveyance or
transfer of all or substantially all of Canadian's assets to Air Canada; that any plan of arrangement
involving Canadian will not affect Resurgence and directing the repurchase of their notes pursuant
to the provisions of their trust indenture and that the actions of Canadian, Air Canada and 853350
are oppressive and unfairly prejudicial to it pursuant to section 234 of the Business Corporations
Act.

57 Four shareholders of CAC also oppose the plan. Neil Baker, a Toronto resident, acquired
132,500 common shares at a cost of $83,475.00 on or about May 5, 2000, Mr. Baker sought to
commence proceedings to "remedy an injustice to the minority holders of the common shares".
Roger Midiaty, Michael Salter and Hal Metheral are individual shareholders who were added as
parties at their request during the proceedings. Mr. Midiaty resides in Calgary, Alberta and holds
827 CAC shares which he has held since 1994. Mr. Metheral is also a Calgary resident and holds
approximately 14,900 CAC shares in his RRSP and has held them since approximately 1994 or
1995, Mr. Salter is a resident of Scottsdale, Arizona and is the beneficial owner of 250 shares of
CAC and is a joint beneficial owner of 250 shares with his wife. These shareholders will be referred
in the Decision throughout as the "Minority Shareholders".

58 The Minority Shareholders oppose the portion of the Plan that relates to the reorganization of
CAIL, pursuant to section 185 of the Alberta Business Corporations Act ("ABCA"). They
characterize the transaction as a cancellation of issued shares unauthorized by section 167 of the
ABCA or alternatively is a violation of section 183 of the ABCA. They submit the application for
the order of reorganization should be denied as being unlawful, unfair and not supported by the
evidence.

II.  ANALYSIS
59 Section 6 of the CCAA provides that:

6. Where a majority in number representing two-thirds in value of the creditors, or
class of creditors, as the case may be, present and voting either in person or by
proxy at the meeting or meetings thereof respectively held pursuant to sections 4
and 5, or either of those sections, agree to any compromise or arrangement either
as proposed or as altered or modified at the meeting or meetings, the compromise
or arrangement may be sanctioned by the court, and if so sanctioned is binding

(a) on all the creditors or the class of creditors, as the case may be, and on any
trustee for any such class of creditors, whether secured or unsecured, as the case
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may be, and on the company; and

(b) inthe case of a company that has made an authorized assignment or against
which a receiving order has been made under the Bankruptcy and Insolvency Act
or is in the course of being wound up under the Winding-up and Restructuring
Act, on the trustee in bankruptcy or liquidator and contributories of the company.

60 Prior to sanctioning a plan under the CCAA, the court must be satisfied in regard to each of
the following criteria:

(1)  there must be compliance with all statutory requirements;

(2) all material filed and procedures carried out must be examined to determine if
anything has been done or purported to be done which is not authorized by the
CCAA; and

(3) the plan must be fair and reasonable,

61 A leading articulation of this three-part test appears in Re Northland Properties Ltd. (1988), 73
C.B.R. (N.S.) 175 (B.C.S.C.) at 182-3, aff'd (1989), 73 C.B.R. (N.S.) 195 (B.C.C.A.) and has been
regularly followed, see for example Re Sammi Atlas Inc. (1998), 3 C.B.R. (4th) 171 (Ont. Gen.
Div.) at 172 and Re T. Eaton Co., [1999] O.J. No. 5322 (Ont. Sup. Ct.) at paragraph 7. Each of
these criteria are reviewed in turn below.

1. Statutory Requirements

62  Some of the matters that may be considered by the court on an application for approval of a
plan of compromise and arrangement include:

(a) the applicant comes within the definition of "debtor.company” in section 2 of the
CCAA,;

(b) the applicant or affiliated debtor companies have total claims within the meaning
of section 12 of the CCAA in excess of $5,000,000;

(c) the notice calling the meeting was sent in accordance with the order of the court;

(d) the creditors were properly classified; '

(e) the meetings of creditors were properly constituted;

(f)  the voting was properly carried out; and

(g) the plan was approved by the requisite double majority or majorities.

63 I find that the Petitioners have complied with all applicable statutory requirements.
Specifically: —

(a) CAC and CAIL are insolvent and thus each is a "debtor company" within the
meaning of section 2 of the CCAA. This was established in the affidavit evidence
of Douglas Carty, Senior Vice President and Chief Financial Officer of
Canadian, and so declared in the March 24, 2000 Order in these proceedings and
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confirmed in the testimony given by Mr. Carty at this hearing.

(b) CAC and CAIL have total claims that would be claims provable in bankruptcy
within the meaning of section 12 of the CCAA in excess of $5,000,000.

(¢) Inaccordance with the April 7, 2000 Order of this court, a Notice of Meeting and
a disclosure statement (which included copies of the Plan and the March 24th and
April 7th Orders of this court) were sent to the Affected Creditors, the directors
and officers of the Petitioners, the Monitor and persons who had served a Notice
of Appearance, on April 25, 2000.

(d) As confirmed by the May 12, 2000 ruling of this court (leave to appeal denied
May 29, 2000), the creditors have been properly classified.

(e) Further, as detailed in the Monitor's Fifth Report to the Court and confirmed by
the June 14, 2000 decision of this court in respect of a challenge by Resurgence
Asset Management LLC ("Resurgence"), the meetings of creditors were properly
constituted, the voting was properly carried out and the Plan was approved by the
requisite double majorities in each class. The composition of the majority of the
unsecured creditor class is addressed below under the heading "Fair and
Reasonable".

2. Matters Unauthorized

64  This criterion has not been widely discussed in the reported cases. As recognized by Blair J. in
Olympia & York Developments Ltd. v. Royal Trust Co. (1993), 17 C.B.R. (3d) 1 (Ont. Gen. Div.)
and Farley J. in Cadillac Fairview (Re), [1995] O.J. No. 274, 53 A.C.W.S. (3d) 305 (Ont. Gen.
Div.), within the CCAA process the court must rely on the reports of the Monitor as well as the
parties in ensuring nothing contrary to the CCAA has occurred or is contemplated by the plan.

65 In this proceeding, the dissenting groups have raised two matters which in their view are
unauthorized by the CCAA: firstly, the Minority Shareholders of CAC suggested the proposed
share capital reorganization of CAIL is illegal under the ABCA and Ontario Securities Commission
Policy 9.1, and as such cannot be authorized under the CCAA and secondly, certain unsecured
creditors suggested that the form of release contained in the Plan goes beyond the scope of release
permitted under the CCAA.

a. Legality of proposed share capital reorganization
66  Subscction 185(2) of the ABCA provides:

(2) If acorporation is subject to an order for reorganization, its articles may be
amended by the order to effect any change that might lawfully be made by an
amendment under section 167.

67 Sections 6.1(2)(d) and (e) and Schedule "D" of the Plan contemplate that:
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All CAIL common shares held by CAC will be converted into a single retractable
share, which will then be retracted by CAIL for $1.00; and

All CAIL preferred shares held by 853350 will be converted into CAIL common
shares.

68 The Articles of Reorganization in Schedule "D" to the Plan provide for the following
amendments to CAIL's Articles of Incorporation to effect the proposed reorganization:

(2)
(b)

(c)

(d)

(e)

®

consolidating all of the issued and outstanding common shares into one common
share;

redesignating the existing common shares as "Retractable Shares" and changing
the rights, privileges, restrictions and conditions attaching to the Retractable
Shares so that the Retractable Shares shall have attached thereto the rights,
privileges, restrictions and conditions as set out in the Schedule of Share Capital;
cancelling the Non-Voting Shares in the capital of the corporation, none of which
are currently issued and outstanding, so that the corporation is no longer
authorized to issue Non-Voting Shares;

changing all of the issued and outstanding Class B Preferred Shares of the
corporation into Class A Preferred Shares, on the basis of one (1) Class A
Preferred Share for each one (1) Class B Preferred Share presently issued and
outstanding;

redesignating the existing Class A Preferred Shares as "Common Shares" and
changing the rights, privileges, restrictions and conditions attaching to the
Common Shares so that the Common Shares shall have attached thereto the
rights, privileges, restrictions and conditions as set out in the Schedule of Share
Capital; and

cancelling the Class B Preferred Shares in the capital of the corporation, none of
which are issued and outstanding after the change in paragraph (d) above, so that
the corporation is no longer authorized to issue Class B Preferred Shares;

Section 167 of the ABCA

69 Reorganizations under section 185 of the ABCA are subject to two preconditions:

a.,
b.

The corporation must be "subject to an order for re-organization"; and
The proposcd amendments must otherwise be permitted under section 167 of the
ABCA.

70  The parties agreed that an order of this court sanctioning the Plan would satisfy the first

condition.

71  The relevant portions of section 167 provide as follows:
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167(1) Subject to sections 170 and 171, the articles of a corporation may by
special resolution be amended to

(e) change the designation of all or any of its shares, and add, change or remove any
rights, privileges, restrictions and conditions, including rights to accrued
dividends, in respect of all or any of its shares, whether issued or unissued,

(f)  change the shares of any class or series, whether issued or unissued, into a
different number of shares of the same class or series into the same or a different
number of shares of other classes or series,

(g.1) cancel a class or series of shares where there are no issued or outstanding shares
of that class or series,

72 Bach change in the proposed CAIL Articles of Reorganization corresponds to changes
permitted under s. 167(1) of the ABCA, as follows:

Proposed Amendment Subsection 167(1),
in Schedule "D" ABCA

(a) - consolidation of Common Shares 167(1)()

(b) - change of designation and rights 167(1)(e)

(c) - cancellation 167(1)(g.1)

(d) - change in shares 167(1)(f)

(e) - change of designation and rights 167(1)(e)

(f) - cancellation 167(1)(g.1)

73  The Minority Shareholders suggested that the proposed reorganization effectively cancels
their shares in CAC. As the above review of the proposed reorganization demonstrates, that is not
the case. Rather, the shares of CAIL are being consolidated, altered and then retracted, as permitted
under section 167 of the ABCA. 1 find the proposed reorganization of CAIL's share capital under
the Plan does not violate section 167.

74 In R. Dickerson et al, Proposals for a New Business Corporation Law for Canada, Vol.1:
Commentary (the "Dickerson Report") regarding the then proposed Canada Business Corporations
Act, the identical section to section 185 is described as having been inserted with the object of
enabling the "court to effect any necessary amendment of the articles of the corporation in order to
achieve the objective of the reorganization without having to comply with the formalities of the
Draft Act, particularly shareholder approval of the proposed amendment".

75 The architects of the business corporation act model which the ABCA follows, expressly
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contemplated reorganizations in which the insolvent corporation would eliminate the interest of
common shareholders. The example given in the Dickerson Report of a reorganization is very
similar to that proposed in the Plan:

For example, the reorganization of an insolvent corporation may require the
following steps: first, reduction or even elimination of the interest of the common
shareholders; second, relegation of the preferred shareholders to the status of
common shareholders; and third, relegation of the secured debenture holders to
the status of either unsecured Noteholders or preferred shareholders.

76  The rationale for allowing such a reorganization appears plain; the corporation is insolvent,
which means that on liquidation the shareholders would get nothing. In those circumstances, as
described further below under the heading "Fair and Reasonable", there is nothing unfair or
unreasonable in the court effecting changes in such situations without shareholder approval. Indeed,
it would be unfair to the creditors and other stakeholders to permit the shareholders (whose interest
has the lowest priority) to have any ability to block a reorganization.

77 The Petitioners were unable to provide any case law addressing the use of section 185 as
proposed under the Plan, They relied upon the decisions of Royal Oak Mines Inc., [1999] O.J. No.
4848 and Re T Eaton Co., supra in which Farley J.of the Ontario Superior Court of Justice
emphasized that shareholders are at the bottom of the hierarchy of interests in liquidation or
liquidation related scenarios.

78  Section 185 provides for amendment to articles by court order, I see no requirement in that
section for a meeting or vote of shareholders of CAIL, quite apart from shareholders of CAC.
Further, dissent and appraisal rights are expressly removed in subsection (7). To require a meeting
and vote of shareholders and to grant dissent and appraisal rights in circumstances of insolvency
would frustrate the object of section 185 as described in the Dickerson Report.

79  In the circumstances of this case, where the majority shareholder holds 82% of the shares, the
requirement of a special resolution is meaningless. To require a vote suggests the shares have value.
They do not, The formalities of the ABCA serve no useful purpose other than to frustrate the
reorganization to the detriment of all stakeholders, contrary to the CCAA.

Section 183 of the ABCA

80 The Minority Shareholders argued in the alternative that if the proposed share reorganization
of CAIL were not a cancellation of their shares in CAC and therefore allowed under section 167 of
the ABCA, it constituted a "sale, lease, or exchange of substantially all the property" of CAC and
thus required the approval of CAC shareholders pursuant to section 183 of the ABCA. The Minority
Shareholders suggested that the common shares in CAIL were substantially all of the assets of CAC
and that all of those shares were being "exchanged" for $1.00.
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81 I disagree with this creative characterization. The proposed transaction is a reorganization as
contemplated by section 185 of the ABCA. As recognized in Savage v. Amoco Acquisition
Company Ltd, [1988] A.J. No. 68 (Q.B.), aff'd, 68 C.B.R. (3d) 154 (Alta. C.A.), the fact that the
same end might be achieved under another section does not exclude the section to be relied on. A
statute may well offer several alternatives to achieve a similar end.

Ontario Securities Commission Policy 9.1

82 The Minority Shareholders also submitted the proposed reorganization constitutes a "related
party transaction" under Policy 9.1 of the Ontario Securities Commission. Under the Policy,
transactions are subject to disclosure, minority approval and formal valuation requirements which
have not been followed here. The Minority Shareholders suggested that the Petitioners were
therefore in breach of the Policy unless and until such time as the court is advised of the relevant
requirements of the Policy and grants its approval as provided by the Policy.

83 These shareholders asserted that in the absence of evidence of the going concern value of
CAIL so as to determine whether that value exceeds the rights of the Preferred Shares of CAIL, the
Court should not waive compliance with the Policy.

84 To the extent that this reorganization can be considered a "related party transaction", I have
found, for the reasons discussed below under the heading "Fair and Reasonable", that the Plan,
including the proposed reorganization, is fair and reasonable and accordingly I would waive the
requirements of Policy 9.1.

b. Release

85 Resurgence argued that the release of directors and other third parties contained in the Plan
does not comply with the provisions of the CCAA.

86 The release is contained in section 6.2(2)(ii) of the Plan and states as follows:

As of the Effective Date, each of the Affected Creditors will be deemed to
forever release, waive and discharge all claims, obligations, suits, judgments,
damages, demands, debts, rights, causes of action and liabilities...that are based
in whole or in part on any act, omission, transaction, event or other occurrence
taking place on or prior to the Effective Date in any way relating to the
Applicants and Subsidiaries, the CCAA Proceedings, or the Plan against:(i) The
Applicants and Subsidiaries; (ii) The Directors, Officers and employees of the
Applicants or Subsidiaries in each case as of the date of filing (and in addition,
those who became Officers and/or Directors thereafter but prior to the Effective
Date); (iii) The former Directors, Officers and employees of the Applicants or
Subsidiaries, or (iv) the respective current and former professionals of the entities
in subclauses (1) to (3) of this s. 6.2(2) (including, for greater certainty, the
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Monitor, its counsel and its current Officers and Directors, and current and
former Officers, Directors, employees, shareholders and professionals of the
released parties) acting in such capacity.

87 Prior to 1997, the CCAA did not provide for compromises of claims against anyone other than
the petitioning company. In 1997, section 5.1 was added to the CCAA. Section 5.1 states:

5.1
(1) A compromise or arrangement made in respect of a debtor company may include in its
terms provision for the compromise of claims against directors of the company that arose
before the commencement of proceedings under this Act and relate to the obligations of the
company where the directors are by law liable in their capacity as directors for the payment
of such obligations,

(2) A provision for the compromise of claims against directors may not
include claims that:

(a) relate to contractual rights of one or more creditors; or
(b) are based on allegations of misrepresentations made by directors to
creditors or of wrongful or oppressive conduct by directors.

(3) The Court may declare that a claim against directors shall not be
compromised if it is satisfied that the compromise would not be fair and
reasonable in the circumstances.

88 Resurgence argued that the form of release does not comply with section 5.1 of the CCAA
insofar as it applies to individuals beyond directors and to a broad spectrum of claims beyond
obligations of the Petitioners for which their directors are "by law liable". Resurgence submitted
that the addition of section 5.1 to the CCAA constituted an exception to a long standing principle
and urged the court to therefore interpret s. 5.1 cautiously, if not narrowly. Resurgence relied on
Barrette v. Crabtree Estate, [1993], 1 S.C.R. 1027 at 1044 and Bruce Agra Foods Limited v,
Proposal of Everfresh Beverages Inc. (Receiver of) (1996), 45 C.B.R. (3d) 169 (Ont. Gen. Div.) at
para. 5 in this regard.

89  With respect to Resurgence's complaint regarding the breadth of the claims covered by the
release, the Petitioners asserted that the release is not intended to override section 5.1(2). Canadian
suggested this can be expressly incorporated into the form of release by adding the words
"excluding the claims excepted by s. 5.1(2) of the CCAA" immediately prior to subsection (iii) and
clarifying the language in Section 5.1 of the Plan. Canadian also acknowledged, in response to a
concern raised by Canada Customs and Revenue Agency, that in accordance with s. 5.1(1) of the
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CCAA, directors of CAC and CAIL could only be released from liability arising before March 24,
2000, the date these proceedings commenced. Canadian suggested this was also addressed in the
proposed amendment. Canadian did not address the propriety of including individuals in addition to
directors in the form of release.

90 In my view it is appropriate to amend the proposed release to expressly comply with section
5.1(2) of the CCAA and to clarify Section 5.1 of the Plan as Canadian suggested in its brief, The
additional language suggested by Canadian to achieve this result shall be included in the form of
order. Canada Customs and Revenue Agency is apparently satisfied with the Petitioners'
acknowledgement that claims against directors can only be released to the date of commencement
of proceedings under the CCAA, having appeared at this hearing to strongly support the sanctioning
of the Plan, so I will not address this concern further.

91 Resurgence argued that its claims fell within the categories of excepted claims in section
5.1(2) of the CCAA and accordingly, its concern in this regard is removed by this amendment.
Unsecured creditors JHHD Aircraft Leasing No. 1 and No. 2 suggested there may be possible
wrongdoing in the acts of the directors during the restructuring process which should not be
immune from scrutiny and in my view this complaint would also be caught by the exception
captured in the amendment.

92  While it is true that section 5.2 of the CCAA does not authorize a release of claims against
third parties other than directors, it does not prohibit such releases either. The amended terms of the
release will not prevent claims from which the CCAA expressly prohibits release. Aside from the
complaints of Resurgence, which by their own submissions are addressed in the amendment I have
directed, and the complaints of JHHD Aircraft Leasing No. 1 and No. 2, which would also be
addressed in the amendment, the terms of the release have been accepted by the requisite majority
of creditors and I am loathe to further disturb the terms of the Plan, with one exception.

93 Amex Bank of Canada submitted that the form of release appeared overly broad and might
compromise unaffected claims of affected creditors. For further clarification, Amex Bank of
Canada's potential claim for defamation is unaffected by the Plan and I am prepared to order
Section 6.2(2)(ii) be amended to reflect this specific exception.

3, Fair and Reasonable

94  In determining whether to sanction a plan of arrangement under the CCAA, the court is guided
by two fundamental concepts: "fairness" and "reasonableness". While these concepts are always at
the heart of the court's exercise of its discretion, their meanings are necessarily shaped by the unique
circumstances of each case, within the context of the Act and accordingly can be difficult to distill
and challenging to apply. Blair J. described these concepts in Olympia and York Dev. Ltd. v. Royal
Trust Co., supra, at page 9:

"Fairness" and "reasonableness" are, in my opinion, the two keynote concepts
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underscoring the philosophy and workings of the Companies' Creditors
Arrangement Act. Fairness is the quintessential expression of the court's
equitable jurisdiction - although the jurisdiction is statutory, the broad
discretionary powers given to the judiciary by the legislation which make its
exercise an exercise in equity - and "reasonableness" is what lends objectivity to
the process.

95 The legislation, while conferring broad discretion on the court, offers little guidance.
However, the court is assisted in the exercise of its discretion by the purpose of the CCAA: to
facilitate the reorganization of a debtor company for the benefit of the company, its creditors,
shareholders, employees and, in many instances, a much broader constituency of affected persons.
Parliament has recognized that reorganization, if commercially feasible, is in most cases preferable,
economically and socially, to liquidation: Norcen Energy Resources Ltd. v. Oakwood Petroleums
Ltd., [1989] 2 W.W.R, 566 at 574 (Alta.Q.B.); Northland Properties Ltd. v. Excelsior Life
Insurance Co. of Canada, [1989] 3 W.W.R. 363 at 368 (B.C.C.A.).

96 The sanction of the court of a creditor-approved plan is not to be considered as a rubber stamp
process. Although the majority vote that brings the plan to a sanction hearing plays a significant role
in the court's assessment, the court will consider other matters as are appropriate in light of its
discretion. In the unique circumstances of this case, it is appropriate to consider a number of
additional matters:

a. The composition of the unsecured vote;

What creditors would receive on liquidation or bankruptcy as compared to the
Plan;

Alternatives available to the Plan and bankruptcy;

Oppression;

Unfairness to Sharcholders of CAC; and

The public interest.

Composition of the unsecured vote —

S

o a0

97 As noted above, an important measure of whether a plan is fair and reasonable is the parties'
approval and the degree to which it has been given. Creditor support creates an inference that the
plan is fair and reasonable because the assenting creditors believe that their interests are treated
equitably under the plan. Moreover, it creates an inference that the arrangement is economically
feasible and therefore reasonable because the creditors are in a better position then the courts to
gauge business risk. As stated by Blair J, at page 11 of Olympia & York Developments Ltd., supra:

As other courts have done, I observe that it is not my function to second guess
the business people with respect to the "business" aspect of the Plan or
descending into the negotiating arena or substituting my own view of what is a
fair and reasonable compromise or arrangement for that of the business judgment
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of the participants. The parties themselves know best what is in their interests in .
those areas.

98 However, given the manner of voting under the CCAA, the court must be cognizant of the
treatment of minorities within a class: see for example Quintette Coal Ltd., (1992) 13 C.B.R. (3d)
146 (B.C.S.C) and Re Alabama, New Orleans, Texas and Pacific Junction Railway Co. (1890) 60
L.J. Ch. 221 (C.A.). The court can address this by ensuring creditors' claims are properly classified.
As well, it is sometimes appropriate to tabulate the vote of a particular class so the results can be
assessed from a fairness perspective. In this case, the classification was challenged by Resurgence
and I dismissed that application. The vote was also tabulated in this case and the results demonstrate
that the votes of Air Canada and the Senior Secured Noteholders, who voted their deficiency in the
unsecured class, were decisive.

99  The results of the unsecured vote, as reported by the Monitor, are:

1. For the resolution to approve the Plan: 73 votes (65% in number)
representing $494,762,304 in claims (76% in value);

2. Against the resolution: 39 votes (35% in number) representing
$156,360,363 in claims (24% in value); and

3. Abstentions: 15 representing $968,036 in value.

100 The voting results as reported by the Monitor were challenged by Resurgence. That
application was dismissed.

101  The members of each class that vote in favour of a plan must do so in good faith and the
majority within a class must act without coercion in their conduct toward the minority. When asked
to assess fairness of an approved plan, the court will not countenance secret agreements to vote in
favour of a plan secured by advantages to the creditor: see for example, Hochberger v. Rittenberg
(1916), 36 D.L.R. 450 (S.C.C.)

102 In Northland Properties Ltd. (Re) (1988), 73 C.B.R. (N.S.) 175 at 192-3 (B.C.S.C) aff'd 73
C.B.R. (N.S.) 195 (B.C.C.A.), dissenting priority mortgagees argued the plan violated the principle
of equality due to an agreement between the debtor company and another priority mortgagee which
essentially amounted to a preference in exchange for voting in favour of the plan. Trainor J. found
that the agreement was freely disclosed and commercially reasonable and went on to approve the
plan, using the three part test. The British Columbia Court of Appeal upheld this result and in
commenting on the minority complaint McEachern J.A. stated at page 206:

In my view, the obvious benefits of settling rights and keeping the enterprise
together as a going concern far outweigh the deprivation of the appellants' wholly
illusory rights. In this connection, the learned chambers judge said at p.29:
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I turn to the question of the right to hold the property after an order
absolute and whether or not this is a denial of something of that
significance that it should affect these proceedings. There is in the material
before me some evidence of values. There are the principles to which I
have referred, as well as to the rights of majorities and the rights of
minorities.

Certainly, those minority rights are there, but it would seem to me that in
view of the overall plan, in view of the speculative nature of holding
property in the light of appraisals which have been given as to value, that
this right is something which should be subsumed to the benefit of the
majority.

103 Resurgence submitted that Air Canada manipulated the indebtedness of CAIL to assure itself
of an affirmative vote. I disagree. I previously ruled on the validity of the deficiency when
approving the LOIs and found the deficiency to be valid. I found there was consideration for the
assignment of the deficiency claims of the various aircraft financiers to Air Canada, namely the
provision of an Air Canada guarantee which would otherwise not have been available until plan
sanction. The Monitor reviewed the calculations of the deficiencies and determined they were
calculated in a reasonable manner. As such, the court approved those transactions. If the deficiency
had instead remained with the aircraft financiers, it is reasonable to assume those claims would have
been voted in favour of the plan. Further, it would have been entirely appropriate under the
circumstances for the aircraft financiers to have retained the deficiency and agreed to vote in favour
of the Plan, with the same result to Resurgence. That the financiers did not choose this method was
explained by the testimony of Mr, Carty and Robert Peterson, Chief Financial Officer for Air
Canada; quite simply it amounted to a desire on behalf of these creditors to shift the "deal risk"
associated with the Plan to Air Canada. The agreement reached with the Senior Secured
Noteholders was also disclosed and the challenge by Resurgence regarding their vote in the
unsecured class was dismissed. There is nothing inappropriate in the voting of the deficiency claims
of Air Canada or the Senior Secured Noteholders in the unsecured class. There is no evidence of
secret vote buying such as discussed in Northland Properties Ltd. (Re).

104 If the Plan is approved, Air Canada stands to profit in its operation. I do not accept that the
deficiency claims were devised to dominate the vote of the unsecured creditor class, however, Air
Canada, as funder of the Plan is more motivated than Resurgence to support it, This divergence of
views on its own does not amount to bad faith on the part of Air Canada. Resurgence submitted that
only the Unsecured Noteholders received 14 cents on the dollar, That is not accurate, as
demonstrated by the list of affected unsecured creditors included earlier in these Reasons. The
Senior Secured Noteholders did receive other consideration under the Plan, but to suggest they were
differently motivated suggests that those creditors did not ascribe any value to their unsecured
claims, There is no evidence to support this submission.
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105 The good faith of Resurgence in its vote must also be considered. Resurgence acquired a
substantial amount of its claim after the failure of the Onex bid, when it was aware that Canadian's
financial condition was rapidly deteriorating. Thereafter, Resurgence continued to purchase a
substantial amount of this highly distressed debt. While Mr. Symington maintained that he bought
because he thought the bonds were a good investment, he also acknowledged that one basis for
purchasing was the hope of obtaining a blocking position sufficient to veto a plan in the proposed
debt restructuring. This was an obvious ploy for leverage with the Plan proponents

106 The authorities which address minority creditors' complaints speak of "substantial injustice" (
Keddy Motor Inns Ltd. (Re) (1992) 13 C.B.R. (3d) 245 (N.S.C.A.), "confiscation" of rights
(Campeau Corp. (Re) (1992), 10 C.B.R. (3d) 104 (Ont. Ct. (Gen.Div.); Skydome Corp. (Re), [1999]
0.J. No. 1261, 87 A.C.W.S (3d) 421 (Ont. Ct. Gen. Div.) ) and majorities "feasting upon" the rights
of the minority (Quintette Coal Ltd. (Re), (1992), 13 C.B.R.(3d) 146 (B.C.S.C.). Although it cannot
be disputed that the group of Unsecured Noteholders represented by Resurgence are being asked to
accept a significant reduction of their claims, as are all of the affected unsecured creditors, I do not
see a "substantial injustice", nor view their rights as having been "confiscated" or "feasted upon" by
being required to succumb to the wishes of the majority in their class. No bad faith has been
demonstrated in this case. Rather, the treatment of Resurgence, along with all other affected
unsecured creditors, represents a reasonable balancing of interests. While the court is directed to
consider whether there is an injustice being worked within a class, it must also determine whether
there is an injustice with respect the stakeholders as a whole. Even if a plan might at first blush
appear to have that effect, when viewed in relation to all other parties, it may nonetheless be
considered appropriate and be approved: Algoma Steel Corp. v. Royal Bank (1992), 11 C.B.R. (3d)
1 (Ont. Gen. Div.)and Northland Properties (Re), supra at 9.

107  Further, to the extent that greater or discrete motivation to support a Plan may be seen as a
conflict, the Court should take this same approach and look at the creditors as a whole and to the
objecting creditors specifically and determine if their rights are compromised in an attempt to
balance interests and have the pain of compromise borne equally.

108 Resurgence represents 58.2% of the Unsecured Noteholders or $96 million in claims, The
total claim of the Unsecured Noteholders ranges from $146 million to $161 million. The affected
unsecured class, excluding aircraft financing, tax claims, the noteholders and claims under $50,000,
ranges from $116.3 million to $449.7 million depending on the resolutions of certain claims by the
Claims Officer. Resurgence represents between 15.7% - 35% of that portion of the class.

109  The total affected unsecured claims, excluding tax claims, but including aircraft financing
and noteholder claims including the unsecured portion of the Senior Secured Notes, ranges from
$673 million to $1,007 million. Resurgence represents between 9.5% - 14.3% of the total affected
unsecured creditor pool. These percentages indicate that at its very highest in a class excluding Air
Canada's assigned claims and Senior Secured's deficiency, Resurgence would only represent a
maximum of 35% of the class. In the larger class of affected unsecured it is significantly less.
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Viewed in relation to the class as a whole, there is no injustice being worked against Resurgence.

110  The thrust of the Resurgence submissions suggests a mistaken belief that they will get more
than 14 cents on liquidation. This is not borne out by the evidence and is not reasonable in the
context of the overall Plan.

b.  Receipts on liquidation or bankruptcy

111  As noted above, the Monitor prepared and circulated a report on the Plan which contained a
summary of a liquidation analysis outlining the Monitor's projected realizations upon a liquidation
of CAIL ("Liquidation Analysis").

112 The Liquidation Analysis was based on: (1) the draft unaudited financial statements of
Canadian at March 31, 2000; (2) the distress values reported in independent appraisals of aircraft
and aircraft related assets obtained by CAIL in January, 2000; (3) a review of CAIL's aircraft
leasing and financing documents; and (4) discussions with CAIL. Management.

113 Prior to and during the application for sanction, the Monitor responded to various requests
for information by parties involved. In particular, the Monitor provided a copy of the Liquidation
Analysis to those who requested it. Certain of the parties involved requested the opportunity to
question the Monitor further, particularly in respect to the Liquidation Analysis and this court
directed a process for the posing of those questions.

114  While there were numerous questions to which the Monitor was asked to respond, there were
several areas in which Resurgence and the Minority Sharecholders took particular issue: pension plan
surplus, CRAL, international routes and tax pools. The dissenting groups asserted that these assets
represented overlooked value to the company on a liquidation basis or on a going concern basis.

Pension Plan Surplus

115 The Monitor did not attribute any value to pension plan surplus when it prepared the
Liquidation Analysis, for the following reasons:

1)  The summaries of the solvency surplus/deficit positions indicated a cumulative
net deficit position for the seven registered plans, after consideration of
contingent liabilities;

2)  The possibility, based on the previous splitting out of the seven plans from a
single plan in 1988, that the plans could be held to be consolidated for financial
purposes, which would remove any potential solvency surplus since the total
estimated contingent liabilities exceeded the total estimated solvency surplus;

3)  The actual calculations were prepared by CAIL's actuaries and actuaries
representing the unions could conclude liabilities were greater; and

4)  CAIL did not have a legal opinion confirming that surpluses bélonged to CAIL.
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116 The Monitor concluded that the entitlement question would most probably have to be settled
by negotiation and/or litigation by the parties. For those reasons, the Monitor took a conservative
view and did not attribute an asset value to pension plans in the Liquidation Analysis. The Monitor
also did not include in the Liquidation Analysis any amount in respect of the claim that could be
made by members of the plan where there is an apparent deficit after deducting contingent
liabilities.

117 The issues in connection with possible pension surplus are: (1) the true amount of any of the
available surplus; and (2) the entitlement of Canadian to any such amount.

118 1t is acknowledged that surplus prior to termination can be accessed through employer
contribution holidays, which Canadian has taken to the full extent permitted. However, there is no
basis that has been established for any surplus being available to be withdrawn from an ongoing
pension plan. On a pension plan termination, the amount available as a solvency surplus would first
have to be further reduced by various amounts to determine whether there was in fact any true
surplus available for distribution. Such reductions include contingent benefits payable in accordance
with the provisions of each respective pension plan, any extraordinary plan wind up cost, the
amounts of any contribution holidays taken which have not been reflected, and any litigation costs.

119  Counsel for all of Canadian's unionized employees confirmed on the record that the
respective union representatives can be expected to dispute all of these calculations as well as to
dispute entitlement.

120 There is a suggestion that there might be a total of $40 million of surplus remaining from all
pension plans after such reductions are taken into account. Apart from the issue of entitlement, this
assumes that the plans can be treated separately, that a surplus could in fact be realized on
liquidation and that the Towers Perrin calculations are not challenged. With total pension plan
assets of over $2 billion, a surplus of $40 million could quickly disappear with relatively minor
changes in the market value of the securities held or calculation of liabilities. In the circumstances,
given all the variables, I find that the existence of any surplus is doubtful at best and I am satisfied
that the Monitor's Liquidation Analysis ascribing it zero value is reasonable in this circumstances.

CRAL

121  The Monitor's liquidation analysis as at March 31, 2000 of CRAL determined that in a
distress situation, after payments were made to its creditors, there would be a deficiency of
approximately $30 million to pay Canadian Regional's unsecured creditors, which include a claim
of approximately $56.5 million due to Canadian. In arriving at this conclusion, the Monitor
reviewed internally prepared unaudited financial statements of CRAL as of March 31, 2000, the
Houlihan Lokey Howard and Zukin, distress valuation dated January 21, 2000 and the Simat
Helliesen and Eichner valuation of selected CAIL assets dated January 31, 2000 for certain aircraft
related materials and engines, rotables and spares. The Avitas Inc., and Avmark Inc. reports were
used for the distress values on CRAL's aircraft and the CRAL aircraft lease documentation, The
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Monitor also performed its own analysis of CRAL's liquidation value, which involved analysis of
the reports provided and details of its analysis were outlined in the Liquidation Analysis.

122 For the purpose of the Liquidation Analysis, the Monitor did not consider other airlines as
comparable for evaluation purposes, as the Monitor's valuation was performed on a distressed sale
basis. The Monitor further assumed that without CAIL's national and international network to feed
traffic into and a source of standby financing, and considering the inevitable negative publicity
which a failure of CAIL would produce, CRAL would immediately stop operations as well.

123  Mr. Peterson testified that CRAL was worth $260 million to Air Canada, based on Air
Canada being a special buyer who could integrate CRAL, on a going concern basis, into its
network. The Liquidation Analysis assumed the windup of each of CRAL and CAIL, a completely
different scenario.

124  There is no evidence that there was a potential purchaser for CRAL who would be prepared
to acquire CRAL or the operations of CRAL 98 for any significant sum or at all. CRAL has value to
CAIL, and in turn, could provide value to Air Canada, but this value is attributable to its ability to
feed traffic to and take traffic from the national and international service operated by CAIL. In my
view, the Monitor was aware of these features and properly considered these factors in assessing the
value of CRAL on a liquidation of CAIL.

125 If CAIL were to cease operations, the evidence is clear that CRAL would be obliged to do so
as well immediately. The travelling public, shippers, trade suppliers, and others would make no
distinction between CAIL and CRAL and there would be no going concern for Air Canada to
acquire.

International Routes

126 The Monitor ascribed no value to Canadian's international routes in the Liquidation Analysis.
In discussions with CAIL management and experts available in its aviation group, the Monitor was
advised that international routes are unassignable licenses and not property rights. They do not
appear as assets in CAIL's financials, Mr. Carty and Mr, Peterson explained that routes and slots are
not treated as assets by airlines, but rather as rights in the control of the Government of Canada. In
the event of bankruptcy/receivership of CAIL, CAIL's trustee/receiver could not sell them and
accordingly they are of no value to CAIL.

127 Evidence was led that on June 23, 1999 Air Canada made an offer to purchase CAIL's
international routes for $400 million cash plus $125 million for aircraft spares and inventory, along
with the assumption of certain debt and lease obligations for the aircraft required for the
international routes. CAIL evaluated the Air Canada offer and concluded that the proposed purchase
price was insufficient to permit it to continue carrying on business in the absence of its international
routes, Mr. Carty testified that something in the range of $2 billion would be required.
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128 CAIL was in desperate need of cash in mid December, 1999. CAIL agreed to sell its Toronto
- Tokyo route for $25 million. The evidence, however, indicated that the price for the Toronto -
Tokyo route was not derived from a valuation, but rather was what CAIL asked for, based on its
then-current cash flow requirements. Air Canada and CAIL obtained Government approval for the
transfer on December 21, 2000,

129 Resurgence complained that despite this evidence of offers for purchase and actual sales of
international routes and other evidence of sales of slots, the Monitor did not include Canadian's
international routes in the Liquidation Analysis and only attributed a total of $66 million for all
intangibles of Canadian. There is some evidence that slots at some foreign airports may be bought
or sold in some fashion. However, there is insufficient evidence to attribute any value to other slots
which CAIL has at foreign airports. It would appear given the regulation of the airline industry, in
particular, the Aeronautics Act and the Canada Transportation Act, that international routes for a
Canadian air carrier only have full value to the extent of federal government support for the transfer
or sale, and its preparedness to allow the then-current license holder to sell rather than act
unilaterally to change the designation, The federal government was prepared to allow CAIL to sell
its Toronto - Tokyo route to Air Canada in light of CAIL's severe financial difficulty and the
certainty of cessation of operations during the Christmas holiday season in the absence of such a
sale.

130  Further, statements made by CAIL in mid-1999 as to the value of its international routes and
operations in response to an offer by Air Canada, reflected the amount CAIL needed to sustain
liquidity without its international routes and was not a representation of market value of what could
realistically be obtained from an arms length purchaser. The Monitor concluded on its investigation
that CAIL's Narida and Heathrow slots had a realizable value of $66 million, which it included in
the Liquidation Analysis. I find that this conclusion is supportable and that the Monitor properly
concluded that there were no other rights which ought to have been assigned value.

Tax Pools

131  There are four tax pools identified by Resurgence and the Minority Shareholders that are
material: capital losses at the CAC level, undepreciated capital cost pools, operating losses incurred
by Canadian and potential for losses to be reinstated upon repayment of fuel tax rebates by CAIL.

Capital Loss Pools

132 The capital loss pools at CAC will not be available to Air Canada since CAC is to be left out
of the corporate reorganization and will be severed from CAIL. Those capital losses can essentially
only be used to absorb a portion of the debt forgiveness liability associated with the restructuring.
CAC, who has virtually all of its senior debt compromised in the plan, receives compensation for
this small advantage, which cost them nothing.

Undepreciated capital cost ("UCC")
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133 There is no benefit to Air Canada in the pools of UCC unless it were established that the
UCC pools are in excess of the fair market value of the relevant assets, since Air Canada could
create the same pools by simply buying the assets on a liquidation at fair market value. Mr. Peterson
understood this pool of UCC to be approximately $700 million. There is no evidence that the UCC
pool, however, could be considered to be a source of benefit. There is no evidence that this amount
is any greater than fair market value.

Operating Losses

134  The third tax pool complained of is the operating losses. The debt forgiven as a result of the
Plan will erase any operating losses from prior years to the extent of such forgiven debt.

Fuel tax rebates

135 The fourth tax pool relates to the fuel tax rebates system taken advantage of by CAIL in past
years. The evidence is that on a consolidated basis the total potential amount of this pool is $297
million. According to Mr. Carty's testimony, CAIL has not been taxable in his ten years as Chief
Financial Officer. The losses which it has generated for tax purposes have been sold ona 10 - 1
basis to the government in order to receive rebates of excise tax paid for fuel. The losses can be
restored retroactively if the rebates are repaid, but the losses can only be carried forward for a
maximum of seven years. The evidence of Mr. Peterson indicates that Air Canada has no plan to use
those alleged losses and in order for them to be useful to Air Canada, Air Canada would have to
complete a legal merger with CAIL, which is not provided for in the plan and is not contemplated
by Air Canada until some uncertain future date. In my view, the Monitor's conclusion that there was
no value to any tax pools in the Liquidation Analysis is sound.

136  Those opposed to the Plan have raised the spectre that there may be value unaccounted for in
this liquidation analysis or otherwise. Given the findings above, this is merely speculation and is
unsupported by any concrete evidence.

c. Alternatives to the Plan

137 When presented with a plan, affected stakeholders must weigh their options in the light of
commercial reality. Those options are typically liquidation measured against the plan proposed. If
not put forward, a hope for a different or more favourable plan is not an option and no basis upon
which to assess fairness. On a purposive approach to the CCAA, what is fair and reasonable must be
assessed against the effect of the Plan on the creditors and their various claims, in the context of
their response to the plan. Stakeholders are expected to decide their fate based on realistic,
commercially viable alternatives (generally seen as the prime motivating factor in any business
decision) and not on speculative desires or hope for the future. As Farley J. stated in Re T, Eaton
Co., [1999] O.J. No. 4216 (Ont. Sup. Ct.) at paragraph 6:

One has to be cognizant of the function of a balancing of their prejudices.
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Positions must be realistically assessed and weighed, all in the light of what an
alternative to a successful plan would be. Wishes are not a firm foundation on
which to build a plan; nor are ransom demands.

138 The evidence is overwhelming that all other options have been exhausted and have resulted
in failure. The concern of those opposed suggests that there is a better plan that Air Canada can put
forward. I note that significant enhancements were made to the plan during the process. In any case,
this is the Plan that has been voted on. The evidence makes it clear that there is not another plan
forthcoming, As noted by Farley J. in T. Eaton Co, supra, "no one presented an alternative plan for
the interested parties to vote on" (para. 8).

d. Oppression
Oppression and the CCAA

139 Resurgence and the Minority Shareholders originally claimed that the Plan proponents, CAC
and CAIL and the Plan supporters 853350 and Air Canada had oppressed, unfairly disregarded or
unfairly prejudiced their interests, under Section 234 of the ABCA. The Minority Shareholders (for
reasons that will appear obvious) have abandoned that position,

140  Section 234 gives the court wide discretion to remedy corporate conduct that is unfair, As
remedial legislation, it attempts to balance the interests of shareholders, creditors and management
to ensure adequate investor protection and maximum management flexibility. The Act requires the
court to judge the conduct of the company and the majority in the context of equity and fairness:
First Edmonton Place Ltd. v. 315888 Alberta Ltd., (1988) 40 B.L.R.28 (Alta. Q.B.). Equity and
fairness are measured against or considered in the context of the rights, interests or reasonable
expectations of the complainants: Re Diligenti v. RWMD Operations Kelowna (1976), 1 B.C.L.R.
36 (S.C).

141  The starting point in any determination of oppression requires an understanding as to what
the rights, interests, and reasonable expectations are and what the damaging or detrimental effect is
on them. MacDonald J. stated in First Edmonton Place, supra at 57:

In deciding what is unfair, the history and nature of the corporation, the essential
nature of the relationship between the corporation and the creditor, the type of
rights affected in general commercial practice should all be material. More
concretely, the test of unfair prejudice or unfair disregard should encompass the
following considerations: The protection of the underlying expectation of a
creditor in the arrangement with the corporation, the extent to which the acts
complained of were unforeseeable where the creditor could not reasonably have
protected itself from such acts and the detriment to the interests of the creditor.

142  While expectations vary considerably with the size, structure, and value of the corporation,
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all expectations must be reasonably and objectively assessed: Pente Investment Management Ltd. v.
Schneider Corp. (1998), 42 O.R. (3d) 177 (C.A.).

143  Where a company is insolvent, only the creditors maintain a meaningful stake in its assets.
Through the mechanism of liquidation or insolvency legislation, the interests of shareholders are
pushed to the bottom rung of the priority ladder. The expectations of creditors and shareholders
must be viewed and measured against an altered financial and legal landscape. Sharcholders cannot
reasonably expect to maintain a financial interest in an insolvent company where creditors' claims
are not being paid in full. It is through the lens of insolvency that the court must consider whether
the acts of the company are in fact oppressive, unfairly prejudicial or unfairly disregarded. CCAA
proceedings have recognized that shareholders may not have "a true interest to be protected"
because there is no reasonable prospect of economic value to be realized by the shareholders given
the existing financial misfortunes of the company: Re Royal Oak Mines Ltd., supra, para. 4., Re
Cadillac Fairview, [1995] O.J. 707 (Ont. Sup. Ct), and Re T. Eaton Company, supra.

144  To avail itself of the protection of the CCAA, a company must be insolvent. The CCAA
considers the hierarchy of interests and assesses fairness and reasonableness in that context. The
court's mandate not to sanction a plan in the absence of fairness necessitates the determination as to
whether the complaints of dissenting creditors and sharcholders are legitimate, bearing in mind the
company's financial state. The articulated purpose of the Act and the jurisprudence interpreting it,
"widens the lens" to balance a broader range of interests that includes creditors and shareholders
and beyond to the company, the employees and the public, and tests the fairness of the plan with
reference to its impact on all of the constituents.

145 It is through the lens of insolvency legislation that the rights and interests of both
shareholders and creditors must be considered. The reduction or elimination of rights of both groups
is a function of the insolvency and not of oppressive conduct in the operation of the CCAA. The
antithesis of oppression is fairness, the guiding test for judicial sanction. If a plan unfairly
disregards or is unfairly prejudicial it will not be approved. However, the court retains the power to
compromise or prejudice rights to effect a broader purpose, the restructuring of an insolvent
company, provided that the plan does so in a fair manner.

Oppression allegations by Resurgence

146  Resurgence alleges that it has been oppressed or had its rights disregarded because the
Petitioners and Air Canada disregarded the specific provisions of their trust indenture, that Air
Canada and 853350 dealt with other creditors outside of the CCAA, refusing to negotiate with
Resurgence and that they are generally being treated inequitably under the Plan.

147  The trust indenture under which the Unsecured Notes were issued required that upon a

"change of control", 101% of the principal owing thereunder, plus interest would be immediately
due and payable. Resurgence alleges that Air Canada, through 853350, caused CAC and CAIL to
purposely fail to honour this term. Canadian acknowledges that the trust indenture was breached.
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On February 1, 2000, Canadian announced a moratorium on payments to lessors and lenders,
including the Unsecured Noteholders. As a result of this moratorium, Canadian defaulted on the
payments due under its various credit facilities and aircraft leases.

148 The moratorium was not directed solely at the Unsecured Noteholders. It had the same
impact on other creditors, secured and unsecured. Canadian, as a result of the moratorium, breached
other contractual relationships with various creditors. The breach of contract is not sufficient to
found a claim for oppression in this case. Given Canadian's insolvency, which Resurgence
recognized, it cannot be said that there was a reasonable expectation that it would be paid in full
under the terms of the trust indenture, particularly when Canadian had ceased making payments to
other creditors as well.

149 1t is asserted that because the Plan proponents engaged in a restructuring of Canadian's debt
before the filing under the CCAA, that its use of the Act for only a small group of creditors, which
includes Resurgence is somehow oppressive.

150 At the outset, it cannot be overlooked that the CCAA does not require that a compromise be
proposed to all creditors of an insolvent company. The CCAA is a flexible, remedial statute which
recognizes the unique circumstances that lead to and away from insolvency.

151 Next, Air Canada made it clear beginning in the fall of 1999 that Canadian would have to
complete a financial restructuring so as to permit Air Canada to acquire CAIL on a financially
sound basis and as a wholly owned subsidiary. Following the implementation of the moratorium,
absent which Canadian could not have continued to operate, Canadian and Air Canada commenced
efforts to restructure significant obligations by consent. They perceived that further damage to
public confidence that a CCAA filing could produce, required Canadian to secure a substantial
measure of creditor support in advance of any public filing for court protection. Before the
Petitioners started the CCAA proceedings on March 24, 2000, Air Canada, CAIL and lessors of 59
aircraft in its fleet had reached agreement in principle on the restructuring plan.

152  The purpose of the CCAA is to create an environment for negotiations and compromise.
Often it is the stay of proceedings that creates the necessary stability for that process to unfold.
Negotiations with certain key creditors in advance of the CCAA filing, rather than being oppressive
or conspiratorial, are to be encouraged as a matter of principle if their impact is to provide a firm
foundation for a restructuring. Certainly in this case, they were of critical importance, staving off
liquidation, preserving cash flow and allowing the Plan to proceed. Rather than being detrimental or
prejudicial to the interests of the other stakeholders, including Resurgence, it was beneficial to
Canadian and all of its stakeholders.

153 Resurgence complained that certain transfers of assets to Air Canada and its actions in
consolidating the operations of the two entities prior to the initiation of the CCAA proceedings were
unfairly prejudicial to it.
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154 The evidence demonstrates that the sales of the Toronto - Tokyo route, the Dash 8s and the
simulators were at the suggestion of Canadian, who was in desperate need of operating cash. Air
Canada paid what Canadian asked, based on its cash flow requirements. The evidence established
that absent the injection of cash at that critical juncture, Canadian would have ceased operations. It
is for that reason that the Government of Canada willingly provided the approval for the transfer on
December 21, 2000,

155 Similarly, the renegotiation of CAIL's aircraft leases to reflect market rates supported by Air
Canada covenant or guarantee has been previously dealt with by this court and found to have been
in the best interest of Canadian, not to its detriment, The evidence establishes that the financial
support and corporate integration that has been provided by Air Canada was not only in Canadian's
best interest, but its only option for survival. The suggestion that the renegotiations of these leases,
various sales and the operational realignment represents an assumption of a benefit by Air Canada
to the detriment of Canadian is not supported by the evidence.

156 I find the transactions predating the CCAA proceedings, were in fact Canadian's life blood in
ensuring some degree of liquidity and stability within which to conduct an orderly restructuring of
its debt. There was no detriment to Canadian or to its creditors, including its unsecured creditors.
That Air Canada and Canadian were so successful in negotiating agreements with their major
creditors, including aircraft financiers, without resorting to a stay under the CCAA underscores the
serious distress Canadian was in and its lenders recognition of the viability of the proposed Plan.

157 Resurgence complained that other significant groups held negotiations with Canadian. The
evidence indicates that a meeting was held with Mr. Symington, Managing Director of Resurgence,
in Toronto in March 2000. It was made clear to Resurgence that the pool of unsecured creditors
would be somewhere between $500 and $700 million and that Resurgence would be included
within that class. To the extent that the versions of this meeting differ, I prefer and accept the
evidence of Mr. Carty. Resurgence wished to play a significant role in the debt restructuring and
indicated it was prepared to utilize the litigation process to achieve a satisfactory result for itself, It
is therefore understandable that no further negotiations took place. Nevertheless, the original offer
to affected unsecured creditors has been enhanced since the filing of the plan on April 25, 2000. The
enhancements to unsecured claims involved the removal of the cap on the unsecured pool and an
increase from 12 to 14 cents on the dollar.

158 The findings of the Commissioner of Competition establishes beyond doubt that absent the
financial support provided by Air Canada, Canadian would have failed in December 1999. I am
unable to find on the evidence that Resurgence has been oppressed. The complaint that Air Canada
has plundered Canadian and robbed it of its assets is not supported but contradicted by the evidence.
As described above, the alternative is liquidation and in that event the Unsecured Noteholders
would receive between one and three cents on the dollar. The Monitor's conclusions in this regard
are supportable and I accept them.



Page 36

e. Unfairness to Shareholders

159 The Minority Shareholders essentially complained that they were being unfairly stripped of
their only asset in CAC - the shares of CAIL. They suggested they were being squeezed out by the
new CAC majority shareholder 853350, without any compensation or any vote. When the
reorganization is completed as contemplated by the Plan , their shares will remain in CAC but CAC
will be a bare shell.

160 They further submitted that Air Canada's cash infusion, the covenants and guarantees it has
offered to aircraft financiers, and the operational changes (including integration of schedules, "quick
win" strategies, and code sharing) have all added significant value to CAIL to the benefit of its
stakeholders, including the Minority Sharcholders. They argued that they should be entitled to
continue to participate into the future and that such an expectation is legitimate and consistent with
the statements and actions of Air Canada in regard to integration. By acting to realign the airlines
before a corporate reorganization, the Minority Shareholders asserted that Air Canada has created
the expectation that it is prepared to consolidate the airlines with the participation of a minority. The
Minority Shareholders take no position with respect to the debt restructuring under the CCAA, but
ask the court to sever the corporate reorganization provisions contained in the Plan.

161 Finally, they asserted that CAIL has increased in value due to Air Canada's financial
contributions and operational changes and that accordingly, before authorizing the transfer of the
CAIL shares to 853350, the current holders of the CAIL Preferred Shares, the court must have
evidence before it to justify a transfer of 100% of the equity of CAIL to the Preferred Shares.

162 That CAC will have its sharcholding in CAIL extinguished and emerge a bare shell is
acknowledged. However, the evidence makes it abundantly clear that those shares, CAC's "only
asset", have no value. That the Minority Shareholders are content to have the debt restructuring
proceed suggests by implication that they do not dispute the insolvency of both Petitioners, CAC
and CAIL.

163  The Minority Shareholders base their expectation to remain as shareholders on the actions of
Air Canada in acquiring only 82% of the CAC shares before integrating certain of the airlines'
operations. Mr. Baker (who purchased after the Plan was filed with the Court and almost six months
after the take over bid by Air Canada) suggested that the contents of the bid circular misrepresented
Air Canada's future intentions to its shareholders. The two dollar price offered and paid per share in
the bid must be viewed somewhat skeptically and in the context in which the bid arose. It does not
support the speculative view that some shareholders hold, that somehow, despite insolvency, their
shares have some value on a going concern basis. In any event, any claim for misrepresentation that
Minority Shareholders might have arising from the take over bid circular against Air Canada or
853350, if any, is unaffected by the Plan and may be pursued after the stay is lifted.

164 In considering Resurgence's claim of oppression I have already found that the financial
support of Air Canada during this restructuring period has benefited Canadian and its stakeholders,
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Air Canada's financial support and the integration of the two airlines has been critical to keeping
Canadian afloat. The evidence makes it abundantly clear that without this support Canadian would
have ceased operations. However it has not transformed CAIL or CAC into solvent companies.

165 The Minority Sharcholders raise concerns about assets that are ascribed limited or no value
in the Monitor's report as does Resurgence (although to support an opposite proposition).
Considerable argument was directed to the future operational savings and profitability forecasted
for Air Canada, its subsidiarics and CAIL and its subsidiaries. Mr. Peterson estimated it to be in the
order of $650 to $800 million on an annual basis, commencing in 2001, The Minority Shareholders
point to the tax pools of a restructured company that they submit will be of great value once CAIL
becomes profitable as anticipated. They point to a pension surplus that at the very least has value by
virtue of the contribution holidays that it affords. They also look to the value of the compromised
claims of the restructuring itself which they submit are in the order of $449 million. They submit
these cumulative benefits add value, currently or at least realizable in the future. In sharp contrast to
the Resurgence position that these acts constitute oppressive behaviour, the Minority Shareholders
view them as enhancing the value of their shares. They go so far as to suggest that there may well
be a current going concern value of the CAC shares that has been conveniently ignored or
unquantified and that the Petitioners must put evidence before the court as to what that value is.

166 These arguments overlook several important facts, the most significant being that CAC and
CAIL are insolvent and will remain insolvent until the debt restructuring is fully implemented.
These companies are not just technically or temporarily insolvent, they are massively insolvent. Air
Canada will have invested upward of $3 billion to complete the restructuring, while the Minority
Shareholders have contributed nothing. Further, it was a fundamental condition of Air Canada's
support of this Plan that it become the sole owner of CAIL. It has been suggested by some that Air
Canada's share purchase at two dollars per share in December 1999 was unfairly prejudicial to CAC
and CAIL's creditors. Objectively, any expectation by Minority Sharcholders that they should be
able to participate in a restructured CAIL is not reasonable.

167 The Minority Sharcholders asserted the plan is unfair because the effect of the reorganization
is to extinguish the common shares of CAIL held by CAC and to convert the voting and non-voting
Preferred Shares of CAIL into common shares of CAIL. They submit there is no expert valuation or
other evidence to justify the transfer of CAIL's equity to the Preferred Shares. There is no equity in
the CAIL shares to transfer. The year end financials show CAIL's shareholder equity at a deficit of
$790 million. The Preferred Shares have a liquidation preference of $347 million. There is no
evidence to suggest that Air Canada's interim support has rendered either of these companies
solvent, it has simply permitted operations to continue. In fact, the unaudited consolidated financial
statements of CAC for the quarter ended March 31, 2000 show total shareholders equity went from
a deficit of $790 million to a deficit of $1.214 million, an erosion of $424 million.

168 The Minority Shareholders' submission attempts to compare and contrast the rights and
expectations of the CAIL preferred shares as against the CAC common shares. This is not a
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meaningful exercise; the Petitioners are not submitting that the Preferred Shares have value and the
evidence demonstrates unequivocally that they do not. The Preferred Shares are merely being
utilized as a corporate vehicle to allow CAIL to become a wholly owned subsidiary of Air Canada.
For example, the same result could have been achieved by issuing new shares rather than changing
the designation of 853350's Preferred Shares in CAIL.

169 The Minority Shareholders have asked the court to sever the reorganization from the debt
restructuring, to permit them to participate in whatever future benefit might be derived from the
restructured CAIL. However, a fundamental condition of this Plan and the expressed intention of
Air Canada on numerous occasions is that CAIL become a wholly owned subsidiary. To suggest the
court ought to sever this reorganization from the debt restructuring fails to account for the fact that
it is not two plans but an integral part of a single plan. To accede to this request would create an
injustice to creditors whose claims are being seriously compromised, and doom the entire Plan to
failure. Quite simply, the Plan's funder will not support a severed plan.

170 Finally, the future profits to be derived by Air Canada are not a relevant consideration. While
the object of any plan under the CCAA is to create a viable emerging entity, the germane issue is
what a prospective purchaser is prepared to pay in the circumstances. Here, we have the one and
only offer on the table, Canadian's last and only chance. The evidence demonstrates this offer is
preferable to those who have a remaining interest to a liquidation. Where secured creditors have
compromised their claims and unsecured creditors are accepting 14 cents on the dollar in a potential
pool of unsecured claims totalling possibly in excess of $1 billion, it is not unfair that shareholders
receive nothing,

¢. The Public Interest

171 In this case, the court cannot limit its assessment of fairness to how the Plan affects the direct
participants. The business of the Petitioners as a national and international airline employing over
16,000 people must be taken into account.

172  In his often cited article, Reorganizations Under the Companies' Creditors Arrangement Act
(1947), 25 Can.Bar R.ev. 587 at 593 Stanley Edwards stated:

Another reason which is usually operative in favour of reorganization is the
interest of the public in the continuation of the enterprise, particularly if the
company supplies commodities or services that are necessary or desirable to
large numbers of consumers, or if it employs large numbers of workers who
would be thrown out of employment by its liquidation. This public interest may
be reflected in the decisions of the creditors and shareholders of the company and
is undoubtedly a factor which a court would wish to consider in deciding whether
to sanction an arrangement under the C.C. A A.

173 In Re Repap British Columbia Inc. (1998), 1 C.B.R. (4th) 49 (B.C.S.C.) the court noted that
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the fairness of the plan must be measured against the overall economic and business environment
and against the interests of the citizens of British Columbia who are affected as "shareholders" of
the company, and creditors, of suppliers, employees and competitors of the company. The court
approved the plan even though it was unable to conclude that it was necessarily fair and reasonable.
In Re Quintette Coal Ltd., supra, Thackray J. acknowledged the significance of the coal mine to the
British Columbia economy, its importance to the people who lived and worked in the region and to
the employees of the company and their families. Other cases in which the court considered the
public interest in determining whether to sanction a plan under the CCAA include Canadian Red
Cross Society (Re), (1998),5 C.B.R. (4th) 299 (Ont. Gen. Div.) and Algoma Steel Corp. v. Royal
Bank of Canada (Trustee of), [1992] O.J. No. 795 (Ont. Gen. Div.)

174 The economic and social impacts of a plan are important and legitimate considerations. Even
in insolvency, companies are more than just assets and liabilities. The fate of a company is
inextricably tied to those who depend on it in various ways. It is difficult to imagine a case where
the economic and social impacts of a liquidation could be more catastrophic. It would undoubtedly
be felt by Canadian air travellers across the country. The effect would not be a mere ripple, but
more akin to a tidal wave from coast to coast that would result in chaos to the Canadian
transportation system.

175 More than sixteen thousand unionized employees of CAIL and CRAL appeared through
counsel. The unions and their membership strongly support the Plan. The unions represented
included the Airline Pilots Association International, the International Association of Machinists
and Aerospace Workers, Transportation District 104, Canadian Union of Public Employees, and the
Canadian Auto Workers Union. They represent pilots, ground workers and cabin personnel. The
unions submit that it is essential that the employee protections arising from the current restructuring
of Canadian not be jeopardized by a bankruptey, receivership or other liquidation. Liquidation
would be devastating to the employees and also to the local and national economies. The unions
emphasize that the Plan safeguards the employment and job dignity protection negotiated by the
unions for their members. Further, the court was reminded that the unions and their members have
played a key role over the last fifteen years or more in working with Canadian and responsible
governments to ensure that Canadian survived and jobs were maintained.

176  The Calgary and Edmonton Airport authorities, which are not for profit corporations, also
supported the Plan. CAIL's obligations to the airport authorities are not being compromised under
the Plan. However, in a liquidation scenario, the airport authorities submitted that a liquidation
would have severe financial consequences to them and have potential for severe disruption in the
operation of the airports.

177 The representations of the Government of Canada are also compelling. Approximately one
year ago, CAIL approached the Transport Department to inquire as to what solution could be found
to salvage their ailing company. The Government saw fit to issue an order in council, pursuant to
section 47 of the Transportation Act, which allowed an opportunity for CAIL to approach other
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entities to see if a permanent solution could be found. A standing committee in the House of
Commons reviewed a framework for the restructuring of the airline industry, recommendations
were made and undertakings were given by Air Canada. The Government was driven by a mandate
to protect consumers and promote competition. It submitted that the Plan is a major component of
the industry restructuring, Bill C-26, which addresses the restructuring of the industry, has passed
through the House of Commons and is presently before the Senate. The Competition Bureau has
accepted that Air Canada has the only offer on the table and has worked very closely with the
parties to ensure that the interests of consumers, employees, small carriers, and smaller
communities will be protected.

178 In summary, in assessing whether a plan is fair and reasonable, courts have emphasized that
perfection is not required: see for example Wandlyn Inns Ltd. (Re) (1992), 15 C.B.R. (3d) 316
(N.BQ.B), Quintette Coal, supra and Repap, supra. Rather, various rights and remedies must be
sacrificed to varying degrees to result in a reasonable, viable compromise for all concerned. The
court is required to view the "big picture" of the plan and assess its impact as a whole. I return to
Algoma Steel v. Royal Bank of Canada., supra at 9 in which Farley J. endorsed this approach:

What might appear on the surface to be unfair to one party when viewed in
relation to all other parties may be considered to be quite appropriate.

179 Fairness and reasonableness are not abstract notions, but must be measured against the
available commercial alternatives. The triggering of the statute, namely insolvency, recognizes a
fundamental flaw within the company. In these imperfect circumstances there can never be a perfect
plan, but rather only one that is supportable. As stated in Re Sammi Atlas Inc., (1998), 3 C.B.R.
(4th) 171 at 173 (Ont. Sup. Ct.) at 173:

A plan under the CCAA is a compromise; it cannot be expected to be perfect. It
should be approved if it is fair, reasonable and equitable. Equitable treatment is
not necessarily equal treatment. Equal treatment may be contrary to equitable
treatment.

180 I find that in all the circumstances, the Plan is fair and reasonable.
IV. CONCLUSION

181 The Plan has obtained the support of many affected creditors, including virtually all aircraft
financiers, holders of executory contracts, AMR, Loyalty Group and the Senior Secured
Noteholders.

182 Use of these proceedings has avoided triggering more than $1.2 billion of incremental
claims. These include claims of passengers with pre-paid tickets, employees, landlords and other
parties with ongoing executory contracts, trade creditors and suppliers.
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183  This Plan represents a solid chance for the continued existence of Canadian. It preserves
CAIL as a business entity. It maintains over 16,000 jobs. Suppliers and trade creditors are kept
whole. It protects consumers and preserves the integrity of our national transportation system while
we move towards a new regulatory framework. The extensive efforts by Canadian and Air Canada,
the compromises made by stakeholders both within and without the proceedings and the
commitment of the Government of Canada inspire confidence in a positive result.

184 T agree with the opposing parties that the Plan is not perfect, but it is neither illegal nor
oppressive. Beyond its fair and reasonable balancing of interests, the Plan is a result of bona fide
efforts by all concerned and indeed is the only alternative to bankruptcy as ten years of struggle and
creative attempts at restructuring by Canadian clearly demonstrate. This Plan is one step toward a
new era of airline profitability that hopefully will protect consumers by promoting affordable and
accessible air travel to all Canadians.

185 The Plan deserves the sanction of this court and it is hereby granted. The application
pursuant to section 185 of the ABCA is granted. The application for declarations sought by
Resurgence are dismissed, The application of the Minority Shareholders is dismissed.

PAPERNY J.

cp/i/qljpn/qlhes
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MEMORANDUM OF DECISION NO. 2

WITTMANN J.:--
INTRODUCTION
1 This is an application by Resurgence Asset Management LLC ("Resurgence") for leave to

appeal the order of Paperny, J., dated June 27, 2000, pursuant to proceedings under the Companies'
Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended, ("CCAA"). The order sanctioned a
plan of compromise and arrangement ("the Plan") proposed by Canadian Airlines Corporation
("CAC") and Canadian Airlines International Ltd. ("CAIL") (together, "Canadian") and dismissed
an application by Resurgence for a declaration that Resurgence was an unaffected creditor under the
Plan.

BACKGROUND

2 Resurgence was the holder of 58.2 per cent of $100,000,000.00 (U.S.) of the unsecured notes
issued by CAC.

3 CAC was a publicly traded Alberta corporation which, prior to the June 27 order of Paperny,
J., owned 100 per cent of the common shares of CAIL, the operating company of Canadian Air-
lines.

4 Air Canada is a publicly traded Canadian corporation. Air Canada owned 10 per cent of the
shares of 853350 Alberta Ltd. ("853350"), which prior to the June 27 order of Paperny, J., owned all
the preferred shares of CAIL.

5 As described in detail by the learned chambers judge in her reasons, Canadian had been
searching for a decade for a solution to its ongoing, significant financial difficulties. By December
1999, it was on the brink of bankruptcy. In a series of transactions including 853350's acquisition of
the preferred shares of CAIL, Air Canada infused capital into Canadian and assisted in debt re-
structuring.



Page 3

6 Canadian came to the conclusion that it must conclude its debt restructuring to permit the
completion of a full merger between Canadian and Air Canada. On February 1, 2000, to secure li-
quidity to continue operating until debt restructuring was achieved, Canadian announced a morato-
rium on payments to lessors and lenders. CAIL, Air Canada and lessors of 59 aircraft reached an
agreement in principle on a restructuring plan. They also reached agreement with other secured
creditors and several major unsecured creditors with respect to restructuring.

7 Canadian still faced threats of proceedings by secured creditors. It commenced proceedings
under the CCAA on March 24, 2000. Pricewaterhouse Coopers Inc. was appointed as Monitor by
court order.

8 Arrangements with various aircraft lessors, lenders and conditional vendors which would
benefit Canadian by reducing rates and other terms were approved by court orders dated April 14,
2000 and May 10, 2000.

9 On April 25, 2000, in accordance with the March 24 court order, Canadian filed the Plan
which was described as having three principal objectives:

(a) To provide near term liquidity so that Canadian can sustain operations;

(b) To allow for the return of aircraft not required by Canadian; and

(¢) To permanently adjust Canadian's debt structure and lease facilities to reflect the
current market for asset value and carrying costs in return for Air Canada
providing a guarantee of the restructured obligations,

10 The Plan generally provided for stakeholders by category as follows:

(a)  Affected unsecured creditors, which included unsecured noteholders, aircraft
claimants, executory contract claimants, tax claimants and various litigation
claimants, would receive 12 cents per dollar (later changed to 14 cents per dollar)
of approved claims;

(b) Affected secured creditors, the senior secured noteholders, would receive 97 per
cent of the principal amount of their claim plus interest and costs in respect of
their secured claim, and a deficiency claim as unsecured creditors for the re-
mainder;

(¢)  Unaffected unsecured creditors, which included Canadian's employees, custom-
ers and suppliers of goods and services, would be unaffected by the Plan;

(d) Unaffected secured creditor, the Royal Bank, CAIL's operating lender, would not
be affected by the Plan.

11 The Plan also proposed share capital reorganization by having all CAIL. common shares
held by CAC converted into a single retractable share, which would then be retracted by CAIL for
$1.00, and all CAIL preferred shares held by 853350 converted into CAIL common shares. The
Plan provided for amendments to CAIL's articles of incorporation to effect the proposed reorganiza-
tion.

12 On May 26, 2000, in accordance with the orders and directions of the court, two classes of
creditors, the senior secured noteholders and the affected unsecured creditors voted on the Plan as
amended. Both classes approved the Plan by the majorities required by ss. 4 and 5 of the CCAA.
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13 On May 29, 2000, by notice of motion, Canadian sought court sanction of the Plan under s.
6 of the CCAA and an order for reorganization pursuant to s. 185 of the Business Corporations Act
(Alberta), S.A. 1981, c. B-15 as amended ("ABCA"). Resurgence was among those who opposed
the Plan. Its application, along with that of four shareholders of CAC, was ordered to be tried during
a hearing to consider the fairness and reasonableness of the Plan ("the fairness hearing").

14 Resurgence sought declarations that the actions of Canadian, Air Canada and 853350 con-
stitute an amalgamation, consolidation or merger with or into Air Canada or a conveyance or trans-
fer of all or substantially all of Canadian's assets to Air Canada, that any plan of arrangement in-
volving Canadian will not affect Resurgence and directing the repurchase of their notes pursuant to
provisions of their trust indenture and that the actions of Canadian, Air Canada and 853350 were
oppressive and unfairly prejudicial to it pursuant to s. 234 of the ABCA.

15 The fairness hearing lasted two weeks during which viva voce evidence of six witnesses was
heard, including testimony of the chief financial officers of Canadian and Air Canada. Submissions
by counsel were made on behalf of the federal government, the Calgary and Edmonton airport au-
thorities, unions representing employees of Canadian and various credltors of Canadian. The court
also recewed two special reports from the Monitor.

16 As part of assessing the fairness of the Plan, the learned chambers judge received a liquida-
tion analysis of CAIL, prepared by the Monitor, in order to estimate the amounts that might be re-
covered by CAIL's creditors and shareholders in the event that CAIL's assets were disposed of by a
receiver or trustee. The Monitor concluded that liquidation would result in a shortfall to certain se-
cured creditors, that recovery by unsécured creditors would be between one and three cents on the
dollar, and that there would be no recovery by shareholders

17 The learned chambers Judge stated that she agreed with the parties opposing the Plan that it
was not perfect, but it was neither illegal, nor oppressive, and therefore, dismissed the requested
declarations and relief sought by Resurgence. Further, she held that the Plan was the only alterna-
tive to bankruptcy as ten years of struggle and failed creative attempts at restructuring clearly
demonstrated. She ruled that the Plan was fair and reasonable and deserving of the sanction of the
court. She granted the order sanctioning the Plan, and the application pursuant to s. 185 of the
ABCA to reorganize the corporation.

LEAVE TO-APPEAL UNDER THE CCAA
18 The CCAA provides for appeals to this Court as follows

13.  Except in the Yukon Territory, any person dissatisfied with an order or a decision
made under this Act may appeal therefrom on obtaining leave of the judge ap-
pealed from or of the coutt of a judge or the court to which the appeal lies and on
such terms as to securlty and in other respects as the Judge or court directs.

19 As set out in Resurgence Asset Management LLC v. Canadian Airlines Corpmatlon 2000
ABCA 149 (Online: Alberta Courts)("Resurgence No. 1"), a decision on a leave application sought
earlier in this action, and as conceded by all the parties to this application, the criterion to be applied
in an application for leave to appeal is that there must be setious and arguable grounds that are of
real and significant interest to the parties. This criterion subsumes four factors to be considered by
the court:
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(1)  whether the point on appeal is of significance to the practice;

(2)  whether the point raised is of significance to the action itself;

(3)  whether the appeal is prima facie meritorious or, on the other hand, whether it is
frivolous; and

(4)  whether the appeal will unduly hinder the progress of the action.

20 The respondents argue that apart from the test for leave, mootness is an additional overrid-
ing factor in the present case which is dispositive against the granting of leave to appeal.

MOOTNESS

21 In Galcor Hotel Managers Ltd. v. Imperial Financial Services Ltd. (1993), 81 B.C.L.R. (2)
142 (C.A.), an order authorizing the distribution of substantially all the assets of a limited partner-
ship had been fully performed. The appellants appealed, seeking to have the order vacated. The ap-
pellants had unsuccessfully applied for a stay of the order. In deciding whether to allow the appeal
to be presented, Gibbs, J.A., for the court, said there was no merit, substance or prospective benefit
that could accrue to the appellants, and that the appeal was therefore moot.

22 In Borowski v. Canada (Attorney General), [1989] 1 S.C.R. 342, Sopinka, J. for the court,
held that where there is no longer a live controversy or concrete dispute, an appeal is moot.

23 No stay of the June 27 order was obtained or even'sought. In reliance on that order, most of
the transactions contemplated by the Plan have been completed. According to the Affidavit of Paul
Brotto, sworn July 6, 2000, filed July 7, 2000, the following occurred:

5. The transactions contemplated by the Plan have been completed in reliance upon
the Sanction Order. The completion of the transactions has involved, among oth-
er things, the following steps:

(a) Effective July 4, 2000, all of the depreciable property of CAIL was trans-
ferred to a wholly-owned subsidiary of CAIL and leased back from such
subsidiary by CAIL;

(b) Articles of Reorganization of CAIL, being Schedule "D" to the Plan
(which is Exhibit "A" to the Sanction Order), were filed and a Certificate
of Amendment and Registration of Restated Articles was issued by the
Registrar of Corporations pursuant to the Sanction Order, and in accord-
ance with sections 185 and 255 of the Business Corporations Act (Alberta)
(the "Certificate") on July 5, 2000. Pursuant to the Articles of Reorganiza-
tion, the common shares of CAIL formerly held by CAC were converted to
retractable preferred shares and the same were retracted. All preferred
shares of CAIL held by 853350 Alberta Ltd. ("853350") were converted
into CAIL common shares;

(¢) The "Section 80.04 Agreement” referred to in the Plan between CAIL and
CAC, pursuant to which certain forgiveness of debt obligations under s, 80
of the Income Tax Act were transferred from CAIL to CAC, has been en-
tered into as of July 5, 2000;

(d) Payment of $185,973,411 (US funds) has been made to the Trustee on be-
half of all holders of Senior Secured Notes as provided for in the Plan and
853350 has acquired the Amended Secured Intercompany Note; and
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(¢) Payments have been made to Affected Unsecured Creditors holding Unse-
cured Proven Claims and further payments will be made upon the resolu-
tion of disputed claims by the Claims officer; and

() Itis expected that payment will be made within several days of the date of
this Affidavit to the Trustee, on behalf of the Unsecured Notes, in the
amount 14 percent of approximately $160,000,000.

24 In Norcan Oils Ltd. v. Fogler, [1965] S.C.R. 36, it was held that the Alberta Supreme Court
Appellate Division could not set aside or revoke a certificate of amalgamation after the registrar of
companies had issued the certificate in accordance with a valid court order and the corporations
legislation. A notice appealing the order had been served but no stay had been obtained. Absent ex-
press legislative authority to reverse the process once the certificate had been issued, the majority of
the Supreme Court of Canada held the amalgamation could not be unwound and therefore, an ap-
pellate court ought not to make an order which could have no effect.

25 Courts following Norcan have recognized that any right to appeal will be lost if a party does
not obtain a stay of the filing of an amalgamation approval order: Re Universal Explorations Ltd.
and Petrol Oil & Gas Company Limited (1982), 35 A.R. 71 (Q.B.) and Re Gibbex Mines Ltd. et al.,
[1975]2 W.W.R. 10 (B.C.S.C.).

26 Norcan applies to bind this Court in the present action where CAIL's articles of reorganiza-
tion were filed with the Registrar of Corporations on July 5, 2000 and pursuant to the provisions of
the ABCA, a certificate amending the articles was issued. The certificate cannot now be rescinded.
There is no provision in the ABCA for reversing a reorganization.

27 The respondents point out that there are other irreversible changes which have occurred
since the date of the June 27, 2000 order. They include changes in share structure, changes in man-
agement personnel, implementation of a restructuring plan that included a repayment agreement
with its principal lender and other creditors and payments to third parties. [Affidavit of Paul Brotto,
paras. 6,7, 8,9, 10, 11, 12.]

28 The applicant relies on Re Blue Range Resource Corp. (1999), 244 A.R. 103, (C.A.), to ar-
gue that leave to appeal can be granted after a CCAA plan has been implemented. In that case, as
noted by Fruman, J.A. at 106, a plan was in place and an appeal of the issues which were before her
would not unduly hinder the progress of restructuring.

29 In this case, however, the proposed appeal by Resurgence would interfere with the restruc-
turing since the remedies it seeks requires that the Plan be set aside. One proposed ground of appeal
attacks the fairness and réasonableness of the Plan itself when the Plan has been almost fully im-
plemented. It cannot be said that the proposed appeal would not unduly hinder the progress of re-
structuring.

30 If the proposed appeal were allowed, this Court cannot rewrite the Plan; nor could it remit
the matter back to the CCAA supervising Judge for such purpose. It must either uphold or set aside
the approval of the Plan granted by the court below. In effect, if Resurgence succeeded on appeal,
the Plan would be vacated. However, that remedy is no longer possible, at minimum, because the
certificate issued by the Registrar cannot be revoked. As stated in Norcan, an appellate court cannot
order a remedy which could have no effect. This Court cannot order that the Plan be undone in its
entlrety
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31 Similarly, the other ground of Resurgence's proposed appeal, oppression under s. 234 of the
ABCA, cannot be allowed since that remedy must be granted within the context of the CCAA pro-
ceedings. As recognized by the learned chambers judge, allegations of oppression were considered
in the test for fairness when seeking judicial sanction of the Plan. As she discussed at paragraphs
140-145 of her reasons, the starting point in any determination of oppression under the ABCA re-
quires an understanding of the rights, interests and reasonable expectations which must be objec-
tively assessed. In this action, the rights, interests and reasonable expectations of both shareholders
and creditors must be considered through the lens of CCAA insolvency legislation. The complaints
of Resurgence, that its rights under its trust indenture have been ignored or eliminated, are to be
seen as the function of the insolvency, and not of oppressive conduct. As a consequence, even if
Resurgence were to successfully appeal on the ground of oppression, the remedy would not be to
give effect to the terms of the trust indenture. This Court could only hold that the fairness test for
the court's sanction was not met and therefore, the approval of the Plan should be set aside. Again,
as explained above, reversing the Plan is no longer possible.

32 The applicant was unable to point to any issue where this Court could grant a remedy and
yet leave the Plan unaffected. It proposed on appeal to seek a declaration that it be declared an un-
affected unsecured creditor. That is not a ground of appeal but is rather a remedy. As the respond-
ents argued, the designation of Resurgence as an affected unsecured creditor was part of the Plan,
To declare it an unaffected unsecured creditor requires vacating the Plan. On every ground proposed
by the applicant, it appears that the response of this Court can only be to either uphold or set aside
the approval of the court below. Setting aside the approval is no longer possible since essential ele-
ments of the Plan have been implemented and are now irreversible. Thus, the applicant cannot be
granted the remedy it seeks. No prospective benefit can accrue to the applicant even if it succeeded
on appeal. The appeal, therefore, is moot.

DISCRETION TO HEAR MOOT APPEALS
33 Even if an appeal could provide no benefit to the applicants, should leave be granted?

34 In Borowski, supra, Sopinka, J. described the doctrine of mootness at 353, He said that, as
an aspect of a general policy or practice, a court may decline to decide a case which raises merely a
hypothetical or abstract questions and will apply the doctrine when the decision of the court will
have no practical effect of resolving some controversy affecting the rights of parties.

35 After discussing the principles involved in deciding whether an issue was moot, Sopinka, J.
continued at 358 to describe the second stage of the analysis by examining the basis upon which a
court should exercise its discretion either to hear or decline to hear a moot appeal. He examined
three underlying factors in the rationale for the exercise of discretion in departing from the usual
practice. The first is the requirement of an adversarial context which helps guarantee that issues are
well and fully argued when resolving legal disputes. He suggested the presence of collateral conse-
quences may provide the necessary adversarial context. Second is the concern for judicial economy
which requires that special circumstances exist in a case to make it worthwhile to apply scare judi-
cial resources to resolve it. Third is the need for the court to demonstrate a measure of awareness of
its proper law-making function as the adjudicative branch in the political framework. Judgments in
the absence of a dispute may be viewed as intruding into the role of the legislative branch. He con-
cluded at 363:
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In exercising its discretion in an appeal which is moot, the court should consider
the extent to which each of the three basic rationalia for enforcement of the
mootness doctrine is present. This is not to suggest that it is a mechanical pro-
cess. The principles identified above may not all support the same conclusion.
The presence of one or two of the factors may be overborne by the absence of the
third and vice versa.

36 The third factor underlying the rationale does not apply in this case. As for the first criterion,
the circumstances of this case do not reveal any collateral consequences, although, it may be as-
sumed that the necessary adversarial context could be present. However, there are no special cir-
cumstances making it worthwhile for this Court to ration scarce judicial resources to the resolution
of this dispute. This outweighs the other two factors in concluding that the mootness doctrine
should be enforced.

37 On the ground of mootness, leave to appeal should not be granted.

38 I am supported in this conclusion by similar cases before the British Columbia Court of Ap-
peal, Sparling v. Northwest Digital Ltd. (1991), 47 C.P.C. (2d) 124 and Galcor, supra.

39 In Sparling, a company sought to restructure its financial basis and called a special meeting

of shareholders. A court order permitted the voting of certain shares at the shareholders' meeting. A
director sought to appeal that order. On the basis of the initial order, the meeting was held, the
shares were voted and some significant changes to the company occurred as a result. Hollinrake,
J.A. for the court described these as substantial changes which are irreversible. He found that the
appeal was moot because there was no longer a live controversy. After considering Borowski, he
also concluded that the court should not exercise its discretion to depart from the usual practice of
declining to hear moot appeals.

40 In Galcor, as stated earlier, an order authorizing the distribution of certain monies to limited
partners was appealed. A stay was sought but the application was dismissed, An injunction to re-
strain the distribution of monies was also sought and refused. The monies were distributed. The
B.C. Court of Appeal held there was no merit, no substance and no prospective benefit to the appel-
lants nor could they find any merit in the argument that there would be a collateral advantage if the
appeal were heard and allowed. None of the criteria in Borowski were of assistance as there was no
issue of public importance and no precedent value to other cases. Gibbs, J.A. was of the opinion it
would not be prudent to use judicial time to hear a moot case as the rationing of scarce judicial re-
sources was of importance and concern to the court.

APPLICATION OF THE CRITERIA FOR LEAVE

41 In any event, consideration of the usual factors in granting leave to appeal does not result in
the granting of leave.

42 In particular, the applicant has not established prima facie meritorious grounds. The issue in
the proposed appeal must be whether the learned chambers judge erred in determining that the Plan
was fair and reasonable. As discussed in Resurgence No. 1, regard must be given to the standard of
review this Court would apply on appeal when considering a leave application. The applicant has
been unable to point to an etror on a question of law, or an overriding and palpable error in the
findings of fact, or an error in the learned chambers judge's exercise of discretion.
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43 Resurgence submits that serious and arguable grounds surround the following issues: (a)
Should Resurgence be treated as an unaffected creditor under the Plan? and (b) Should the Plan
have been sanctioned under s. 6 of the CCAA? The applicant cannot show that either issue is based
on an appealable error.

44 On the second issue, the main argument of the applicant is that the learned chambers judge
failed to appreciate that the vote in favour of the Plan was not fair. At bottom, most of the submis-
sions Resurgence made on this issue are directed at the learned chambers judge's conclusion that
shareholders and creditors of Canadian would not be better off in bankruptcy than under the Plan.
To appeal this conclusion, based on the findings of fact and exercise of discretion, Resurgence must
establish that it has a prima facie meritorious argument that the learned chambers judge's error was
overriding and palpable, or created an unreasonable result. This, it has not done.

45 Resurgence also argues that the acceptance of the valuations given by the Monitor to certain
assets, in particular, Canadian Regional Airlines Limited ("CRAL"), the pension surplus and the
international routes was in error. The Monitor did not attribute value to these assets when it pre-
pared the liquidation analysis. Resurgence argued that the learned chambers judge erred when she
held that the Monitor was justified in making these omissions.

46 Resurgence argued that CRAL was worth as much as $260 million to Air Canada. The
Monitor valued CRAL on a distressed sale basis. It assumed that without CAIL's national and in-
ternational network to feed traffic and considering the negative publicity which the failure of CAIL
would cause, CRAL would immediately stop operations.

47 The learned chambers judge found that there was no evidence of a potential purchaser for
CRAL. She held that CRAL had a value to CAIL and could provide value of Air Canada, but this
was attributable to CRAL's ability to feed traffic to and take traffic from the national and interna-
tional service of CAIL. She held that the Monitor properly considered these factors. The $260 mil-
lion dollar value was based on CRAL as a going concern which was a completely different scenario
than a liquidation analysis. She accepted the liquidation analysis on the basis that if CAIL were to
cease operations, CRAL would be obliged to do so as well and that would leave no going concern
for Air Canada to acquire.

48 CRAL may have some value, but even assuming that, Resurgence has not shown that it has
a prima facie meritorious argument that the learned chambers judge committed an overriding and
palpable error in finding that the Monitor was justified in concluding CRAL would not have any
value assuming a windup of CAIL. She found that there was no evidence of a market for CRAL as a
going concern. Her preference for the liquidation analysis was a proper exercise of her discretion
and cannot be said to have been unreasonable.

49 Resurgence also argued that the pension plan surplus must be given value and included in
the liquidation analysis because the surplus may revert to the company depending upon the terms of
the plan. There was some evidence that in the two pension plans, with assets over $2 billion, there
may be a surplus of $40 million. The Monitor attributed no value because of concerns about con-
tingent liabilities which made the true amount of any available surplus indefinite and also because
of the uncertainty of the entitlement of Canadian to any such amount.

50 The learned chambers judge found that no basis had been established for any surplus being
available to be withdrawn from an ongoing pension plan. She also found that the evidence showed
the potential for significant contingencies. Upon termination of the plan, further reductions for con-
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tingent benefits payable in accordance with the plans, any wind up costs, contribution holidays and
litigation costs would affect a determination of whether there was a true surplus. The evidence be-
fore the learned chambers judge included that of the unionized employees who expected to dispute
all the calculations of the pension plan surplus and the entitlement to the surplus. The learned
chambers judge observed also that the surplus could quickly disappear with relatively minor chang-
es in the market value of the securities held or in the calculation of liabilities. She concluded that
given all variables; the existence of any surplus was doubtful at best and held that ascribing a zero
value was reasonable in the 01rcumstances

51 In addltlon to the ev1dence upon Whlch the learned chambers judge based her conclusion,

she is also supported by the case law which demonstrates that even if a pension surplus existed and
was accessible, entitlement is a complex question: Schmidt v. Air Products of Canada Ltd., [1994] 2
S.C.R. 611 (S.C.C)).

52 Resurgence argued that the international routes of Canadian should have been treated as
valuable assets. The Monitor took the position that the international routes were unassignable li-
cences in control of the Government of Canada and not property rights to be treated as assets by the
airlines. Resurgence argues that the Monitor's conclusion was wrong because there was evidence
that the international routes had value. In December 1999, CAIL sold its Toronto - Tokyo route to
Air Canada for $25 million. Resurgence also pointed to statements made by Canadian's former
president and CEO in mid-1999 that the value of its international routes was $2 billion. It further
noted that in the United States, where the government similarly grants licences to airlines for inter-
national routes, many are bought and sold. :

53 The leatned chambers judge found the evidence indicated that the $25 million paid for the
Toronto-Tokyo route was not an amount derived from a valuation but was the amount CAIL needed
for its ‘cash flow requ1rements at the time of the transaction in order to survive. She found that the
statements that CAIL's international routes were worth $2 billion reflected the amount CAIL needed
to sustain liquidity without its international routes and was not the market value of what could real-
istically be obtairied from an arm's length purchaser. She found there was no eviderice of the exist-
ence of an arm's length purchaser. As the respondents pointed out, the Canadian market cannot be
compared to the United States. Here in Canada, there is no other airline which would purchase in-
ternational routes, except Air Canada. Air Canada argued that it is pure speculation to suggest it
would have paid for the routes ‘when it could have obtained the routes in any event if Canadian went
into liquidation.

54 Even accepting Resurgence's argument that those assets should have been g1ven some value,
the applicant has not established a prima facie meritorious argumént that the learned chambers
judge was unreasonable to have accepted the valuations based on a liquidation analysis rather than a
market value or going concern analysis nor that she lacked any evidence upon which to base her
conclusions. She found that the evidence was overwhelming that all other options had been ex-
hausted and have resulted in failure. As described above, she had evidence upon which to accept the
Monitor's valuations of the disputed assets. It is not the role of this Court to review the evidence and
substitute its opinion for that of the learned chambers judge. She properly exercised her discretion
and she had evidence upon which to support her conclusions. The applicant, therefore, has not es-
tablished that its appeal is prima facie meritorious.

55 On the first issue, Resurgence argues that it should be an unaffected creditor to pursue its
oppression remedy. As discussed above, the oppression remedy cannot be considered outside the
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context of the CCAA proceedings. The learned chambers judge concluded that the complaints of
Resurgence were the result of the insolvency of Canadian and not from any oppressive conduct. The
applicant has not established any prima facie error committed by the learned chambers judge in
reaching that conclusion.

56 Thus, were this appeal not moot, leave would not be granted as the applicant has not met the
threshold for leave to appeal.

CONCLUSION

57 The application for leave to appeal is dismissed because it is moot, and in any event, no se-
rious and arguable grounds have been established upon which to found the basis for granting leave,

WITTMANN J.A.
cp/i/qljpn/gleal
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Appeal by Asset Management from a decision refusing to grant leave to appeal.

HELD: Appeal dismissed. The Alberta Court of Appeal had no jurisdiction to review a decision of a
single judge refusing leave to appeal.

On appeal from the order of Paperny J. Dated June 27th, 2000.
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Statutes, Regulations and Rules Cited:
Court of Appeal Act, s. 9(7).

Counsel:

D.R. Haigh, Q.C., D.S. Nishimura and A. Campbell, for the appellant.
A.L. Friend, Q.C., S. Dunphy (Air Canada) and L.A. Goldbach, for the respondents.

MEMORANDUM OF JUDGMENT
DELIVERED FROM THE BENCH

The judgment of the Court was delivered orally by McFadyen J.A.

1 CONRAD J.A.:-- We have reached a decision in this matter. The decision is unanimous and
will be delivered by Madam Justice McFadyen.

2 McFADYEN J.A. (orally):-- In our view, the Weststar decision of the Supreme Court of
Canada adopted the reasoning of Chief Justice McEachern. In turn, his decision was based on the
provisions of the British Columbia Court of Appeal Act as they existed at the time. Section 9(7)
permitted the Court to vary or discharge any order made by a single judge of the Court. In other
words, the British Columbia legislation gave jurisdiction to the British Columbia Court of Appeal to
review all decisions of the single judge, including leave orders.

3 In Alberta, Rule 516 provides that the Court may vary orders made by single judges on mat-
ters which are incidental to an appeal. Without commenting on the meaning of that phrase, we are
of the view that matters incidental to an appeal do not include leave and our Court has consistently
held that to be the case.

4 In our view, there is no Jur1sd1ct1on in Alberta to review the decision of a single judge refus-
ing leave to appeal.

McFADYEN J.A.
(Discussion regarding costs.)

5 CONRAD J.A.:-- In keeping with the practice that has developed with these parties, the Court
orders that there will be no costs of this appeal.

CONRAD J.A.
cp/i/qljpn
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Creditors and debtors -- Debtors' relief legislation -- Companies' creditors arrangement legislation
-- Arrangement, judicial approval -- Arrangement, judicial approval -- Amendment of Plan.

Application by Sammi Atlas to approve its Plan of compromise and arrangement as amended and
approved by its secured creditors. It was also a motion by Argo Partners for an order to direct that a
person who held unsecured claims was entitled to elect treatment for each unsecured claim held by
it on an individual basis, and not on an aggregate basis as provided for in the Plan. The Plan
provided for a sliding scale of distribution. Claims of $7,500 were entitled to receive the highest
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amount, namely cash of 95 per cent of the proven claim. Argo had acquired 40 claims. Each claim
was under $100,000, but the aggregate of the claims was over $100,000. Argo wanted to treat its
claims separately because it could have kept the individual claims separate by having them held by
a different person.

HELD: Sammi's application was allowed. Argo's motion was denied. Sammi was a corporation to
which the Companies' Creditors Arrangement Act applied. The Plan complied with the
requirements of the Act. The Plan was fair and reasonable as no one opposed it being approved.
Argo merely wanted the Plan amended to accommodate its particular concerns. Argo wanted to
amend the Plan after it was voted upon. It wanted a substantive change, which the court lacked
jurisdiction to grant under the Act. Argo's change was also not allowed because it was treated fairly
and reasonably as a creditor as were all the unsecured creditors. An aggregation clause was not
inherently unfair and the sliding scale provisions, which were intended to protect small investors,
were reasonable,

Statutes, Regulations and Rules Cited:
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36,
Counsel:

Norman J. Emblem, for the applicant, Sammi Atlas Inc.
James Grout, for Argo Partners, Inc.

Thomas Matz, for the Bank of Nova Scotia.

Jay Carfagnini and Ben Zarnett, for Investors' Committee.
Geoffrey Morawetz, for the Trade Creditors' committee.
Clifton Prophet, for Duk Lee.

1 FARLEY J. (endorsement):-- This endorsement deals with two of the motions before me
today:

1)  Applicant's motion for an order approving and sanctioning the Applicant's
Plan of Compromise and Arrangement, as amended and approved by the
Applicant's unsecured creditors on February 25, 1998; and

2) A motion by Argo Partners, Inc. ("Argo"), a creditor by way of
assignment, for an order directing that the Plan be amended to provide that
a person who, on the record date, held unsecured claims shall be entitled to
elect treatment with respect to each unsecured claim held by it on a claim
by claim basis (and not on an aggregate basis as provided for in the Plan),
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a—

2 Asto the Applicant's sanction motion, the general principles to be applied in the exercise of the
court's discretion are:

1)  there must be strict compliance with all statutory requirements and
adherence to the previous orders of the court;

2)  all materials filed and procedures carried out must be examined to
determine if anything has been done or purported to be done which is not
authorized by the Companies' Creditors Arrangement Act ("CCAA"); and

3)  the Plan must be fair and reasonable.

See Re Northland Properties Limited (1988), 73 C.B.R. (N.S.) 175 (B.C.S.C.), affirmed (1989), 73
C.B.R. (N.S.) 195 (B.C.C.A.) atp. 201; Re Olympia & York Developments Ltd. (1993), 12 O.R.
(3d) 500 (Gen. Div.) at p. 506.

B ]

3 Iam satisfied on the material before me that the Applicant was held to be a corporation as to
which the CCAA applies, that the Plan was filed with the court in accordance with the previous
orders, that notices were appropriately given and published as to claims and meetings, that the
meetings were held in accordance with the directions of the court and that the Plan was approved by
the requisite majority (in fact it was approved 98.74% in number of the proven claims of creditors
voting and by 96.79% dollar value, with Argo abstaining). Thus it would appear that items one and
two are met.

4 What of item 3 - is the Plan fair and reasonable? A Plan under the CCAA is a compromise; it
cannot be expected to be perfect. It should be approved if it is fair, reasonable and equitable.
Equitable treatment is not necessarily equal treatment. Equal treatment may be contrary to equitable
treatment, One must look at the creditors as a whole (i.e. generally) and to the objecting creditors
(specifically) and see if rights are compromised in an attempt to balance interests (and have the pain
of the compromise equitably shared) as opposed to a confiscation of rights: see Re Campeau Corp.
(1992), 10 C.B.R. (3d) 104 (Ont, Gen. Div.) at p. 109. It is recognized that the CCAA contemplates
that a minority of creditors is bound by the Plan which a majority have approved - subject only to
the court determining that the Plan is fair and reasonable: see Northland at p. 201; Olympia & York
at p. 509. In the present case no one appeared today to oppose the Plan being sanctioned; Argo
merely wished that the Plan be amended to accommodate its particular concerns. Of course, to the
extent that Argo would be benefited by such an amendment, the other creditors would in effect be
disadvantaged since the pot in this case is based on a zero sum game,

5 Those voting on the Plan (and I note there was a very significant "quorum" present at the
meeting) do so on a business basis, As Blair J. said at p. 510 of Olympia & York:

As the other courts have done, I observe that it is not my function to second
guess the business people with respect to the "business" aspects of the Plan,
descending into the negotiating arena and substituting my own view of what is a
fair and reasonable compromise or arrangement for that of the business judgment
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of the participants. The parties themselves know best what is in their interests in
those areas.

The court should be appropriately reluctant to interfere with the business decisions of creditors
reached as a body. There was no suggestion that these creditors were unsophisticated or unable to
look out for their own best interests. The vote in the present case is even higher than in Re Central
Guaranty Trustco Ltd. (1993), 21 C.B.R. (3d) 139 (Ont. Gen. Div.) where I observed at p. 141:

... This on either basis is well beyond the specific majority requirement of
CCAA. Clearly there is a very heavy burden on parties seeking to upset a plan
that the required majority have found that they could vote for; given the
overwhelming majority this burden is no lighter. This vote by sophisticated
lenders speaks volumes as to fairness and reasonableness.

The Courts should not second guess business people who have gone along with
the Plan ...

PP —

6 Argo's motion is to amend the Plan - after it has been voted on. However I do not see any
exceptional circumstances which would support such a motion being brought now. In Algoma Steel
Corp. v. Royal Bank (1992), 11 C.B.R. (3d) 11 (Ont. C.A.) the Court of Appeal observed at p. 15
that the court's jurisdiction to amend a plan should "be exercised sparingly and in exceptional
circumstances only" even if the amendment were merely technical and did not prejudice the
interests of the corporation or its creditors and then only where there is jurisdiction under the CCAA
to make the amendment requested. I was advised that Argo had considered bringing the motion on
earlier but had not done so in the face of "veto" opposition from the major creditors. I am puzzled
by this since the creditor or any other appropriate party can always move in court before the Plan is
voted on to amend the Plan; voting does not have anything to do with the court granting or
dismissing the motion. The court can always determine a matter which may impinge directly and
materially upon the fairness and reasonableness of a plan. I note in passing that it would be
inappropriate to attempt to obtain a preview of the court's views as to sanctioning by bringing on
such a motion. See my views in Central Guaranty at p. 143:

... In Algoma Steel Corp. v. Royal Bank (1992), 8 O.R. (3d) 449, the Court of
Appeal determined that there were exceptional circumstances (unrelated to the
Plan) which allowed it to adjust where no interest was adversely affected. The
same cannot be said here. FSTQ aside from s. 11(c) of the CCAA also raised s. 7.
I am of the view that s. 7 allows an amendment after an adjournment - but not
after a vote has been taken. (Emphasis in original)

What Argo wants is a substantive change; I do not see the jurisdiction to grant same under the
CCAA.
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7 In the subject Plan creditors are to be dealt with on a sliding scale for distribution purposes
only; with this scale being on an aggregate basis of all claims held by one claimant:

i) $7,500 or less to receive cash of 95% of the proven claim;

il)  $7,501 - $100,000 to receive cash of 90% of the first $7,500 and 55% of
balance; and;

iii)  in excess of $100,000 to receive shares on a formula basis (subject to
creditor agreeing to limit claims to $100,000 so as to obtain cash as per the
previous formula).

8 Such a sliding scale arrangement has been present in many proposals over the years. Argo has
not been singled out for special treatment; others who acquired claims by assignment have also been
affected. Argo has acquired 40 claims; all under $100,000 but in the aggregate well over $100,000.
Argo submitted that it could have achieved the result that it wished if it had kept the individual
claims it acquired separate by having them held by a different "person"; this is true under the Plan
as worded. Conceivably if this type of separation in the face of an aggregation provision were
perceived to be inappropriate by a CCAA applicant, then I suppose the language of such a plan
could be "tightened" to eliminate what the applicant perceived as a loophole. I appreciate Argo's
position that by buying up the small claims it was providing the original creditors with liquidity but
this should not be a determinative factor. I would note that the sliding scale provided here does
recognize (albeit imperfectly) that small claims may be equated with small creditors who would
more likely wish cash as opposed to non-board lots of shares which would not be as liquidate as
cash; the high percentage cash for those proven claims of $7,500 or under illustrates the desire not
to have the "little person" hurt - at least any more than is necessary. The question will come down to
balance - the plan must be efficient and attractive enough for it to be brought forward by an
applicant with the realistic chance of its succeeding (and perhaps in that regard be "sponsored" by
significant creditors) and while not being too generous so that the future of the applicant on an
ongoing basis would be in jeopardy; at the same time it must gain enough support amongst the
creditor body for it to gain the requisite majority. New creditors by assignment may provide not
only liquidity but also a benefit in providing a block of support for a plan which may not have been
forthcoming as a small creditor may not think it important to do so. Argo of course has not claimed
it is a "little person" in the context of this CCAA proceeding.

9 Inmy view Argo is being treated fairly and reasonably as a creditor as are all the unsecured
creditors. An aggregation clause is not inherently unfair and the sliding scale provisions would
appear to me to be aimed at "protecting (or helping out) the little guy" which would appear to be a
reasonable policy.

10 The Plan is sanctioned and approved; Argo's aggregation motion is dismissed.

POSTSCRIPT

11 Ireviewed with the insolvency practitioners (legal counsel and accountants) the aspect that
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industrial and commercial concerns in a CCAA setting should be distinguished from "bricks and
mortgage" corporations. In their reorganization it is important to maintain the goodwill attributable
to employee experience and customer (and supplier) loyalty; this may very quickly erode with
uncertainty. Therefore it would, to my mind, be desirable to get down to brass tacks as quickly as
possible and perhaps a reasonable target (subject to adjustment up or down according to the
circumstances including complexity) would be for a six month period from application to Plan
sanction.

FARLEY J.

qp/d/mii/DRS/DRS
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Heard: September 12, 2000.
Judgment: September 14, 2000.
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Creditors and debtors -- Debtors' relief legislation -- Companies' creditors arrangement legislation
-- Arrangement, judicial approval.

Application by the Canadian Red Cross Society for approval and sanction of its Plan of
Compromise and Arrangement under section 6 of the Companies' Creditors Arrangement Act. The
society faced extensive liability for dispensing tainted blood in transfusions across the country.,
Realizing that the potential liabilities far outstripped its assets, and hoping to save its non-blood
related activities, the Society sought protection under the Act. The overwhelming majority of all
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classes of creditors had agreed, among other things that ordinary creditors with claims not
exceeding $10,000 were to be paid 100 per cent, other ordinary creditors were to be paid 67 per
cent, a trust was to be established funded with $79-million seed capital and with stipulated
compensation for the various classes of those poisoned by the transfusions. A condition of the
proposal was that the Society sell off its blood interests and use them to fund secured debts and
liability claims. Three of the transfusion claimants objected strongly to the fact that the plan allowed
the Society to carry on any further operations at all.

HELD: Application allowed. The plan was approved. All statutory requirements were met., The
Society complied with all court orders and the plan was fair and reasonable to all affected by it. It
would allow the Society to carry on its humanitarian activities and safeguard the work of 7,000
Canadians.

Statutes, Regulations and Rules Cited:
Companies' Creditors Arrangement Act, s. 6.
Counsel:

Benjamin Zarnett, Brian Empey and Jessica Kimmel, for The Canadian Red Cross.

James H. Grout, and Scott Bomhof, for the monitor, Ernst & Young,

David Harvey and Aubrey Kauffman, representative counsel for the pre-1986/post 1990 Hepatitis C
Claimants (non-B.C. and non-Quebec).

David Klein and Gary Smith, representative counsel for the B.C. pre-1986/post 1990 Hepatitis C
Claimants.

Dawna Ring, representative counsel for the Secondarily Infected Spouses and Children with HIV,
Kenneth Arenson, for various HIV Directly Infected Claimants.

Michel Bélanger, for the Quebec Class Action Claimants.

Paul Vickery, for the Government of Canada.

William V. Sasso, for the Provincial and Territorial Governments except Ontario.

Richard Horak, for the Government of Ontario.

S. John Page, for Canadian Blood Services.

Michael Kainer, for the Service Employees Union,

Neil Saxe, for Dominion of Canada General Insurance Company.

Michael Babcock, for Defendant Hospitals.

Mary M. Thomson, for Certain Physicians.

Alex MacFarlane, for Connaught Laboratories Limited.

1 BLAIR J.:-- After two years of intense and complex negotiations, the Canadian Red Cross
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Society/La Société Canadienne de la Croix-Rouge applies for approval and sanction of its Plan of
Compromise and Arrangement, as amended ("the Plan"). The application is made pursuant to
section 6 of the Companies' Creditors Arrangement Act (the "CCAA"). The Plan was approved by
an overwhelming majority of all classes of creditors on August 30, 2000.

Background

2 All insolvency re-organizations involve unfortunate situations, both from personal and
monetary perspectives. Many which make their way through the courts have implications beyond
simply the resolution of the debt structure between corporate debtor and creditors. They touch the
lives of employees. They have an impact on the continued success of others who do business with
the debtor company. Occasionally, they affect the fabric of a community itself. None, however, has
been characterized by the deep human and, indeed, institutional tragedy which has given rise to the
restructuring of the Canadian Red Cross (the "Red Cross" or the "Society").

3 The Canadian Red Cross has been an institutional icon in the lives of Canadians for many
years. As the Court noted in its endorsement at the time of the original Order granting the Society
the protection of the CCAA:

"Until recent years it would have been difficult to imagine a not-for-profit
charitable organization with a more highly regarded profile than the Canadian
Red Cross Society. Who among us has not benefited in some way, does not know
someone who has benefited in some way, or is at least unaware of the
wide-ranging humanitarian services it provides, nationally and internationally? It
aids victims of conflicts or disasters - providing assistance to refugees from the
conflict in Rwanda, or programs for relief and health care and emergency
training in places like Angola, Haiti, and Russia, and working with communities
in Quebec and Manitoba in recent years as a result of flood disasters and ice
storms, as but some examples. It furnishes water safety programs and first aid
services, homemaker services and other community initiatives across Canada.
And it has been responsible for the national blood program in Canada for the past
50 years, recruiting donors and collecting, testing, processing, storing and
distributing blood products for the collective Canadian need.

4  Regrettably, however, that honourable tradition and the reputation which has accompanied it,
have been badly sullied in recent years. Thousands of innocent Canadians have found themselves
inflicted with devastating disease - Hepatitis C, HIV, and Creutzfeld Jakob disease, principally -
arising from the transfusion of contaminated blood or blood products, for the supply of which the
Red Cross was responsible. I shall refer to these affected people, globally, as "the Transfusion
Claimants. Many have died. Others are dying. The rest live in the shadow of death. As Ms. Dawna
Ring, Representative Counsel for one group of Transfusion Claimants put it in argument, the
well-known Red Cross symbol, for many unfortunately, has become "a symbol of death". Nothing
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that the Court can do will take away these diseases or bring back to life those who have died.

5 The tragedy of these events has been well chronicled in the Report of the Krever Commission
Inquiry into problems with the Canadian Blood Supply, and in the numerous law suits which have
proceeded through the courts. Measured from the perspective of that stark background, the legal
regime which governs the disposition of these proceedings must seem quite inadequate to many.
However, it has provided at least a mechanism whereby some order, some closure, and some
measure of compensatory relief are offered to the Transfusion Claimants and to others in respect of
the blood supply problems, while at the same time offering to the Red Cross the possibility of
continuing to provide its other humanitarian services to the community.

6 Recognizing that its potential liabilities far outstripped its assets and abilities to meet those
liabilities, and hoping as well to save the important non-blood related aspects of its operations, the
Red Cross applied to this Court for protection under the CCAA in July, 1998. The Federal,
Provincial and Territorial Governments (the "FPT Governments") - which also faced, and continue
to face, liability in connection with these claims - had decided that it was imperative for the control
and management of the Canadian Blood Supply to be transferred into new hands, Canadian Blood
Services and Héma Québec. It was a condition of the Acquisition Agreement respecting that
transfer that the Red Cross seek and obtain CCAA protection. The concept put forward by the Red
Cross at the time was that the sale proceeds would be used to establish a fund to compensate the
Transfusion Claimants (after payment of secured and other creditors) and the Society would be
permitted to continue to carry on its other non-blood related humanitarian activities.

The CCAA Process

7 CCAA protection was granted, and a stay of proceedings against the Red Cross imposed, on
July 20, 1998. The stay of proceedings has been extended by subsequent Orders of this Court - most
recently to October 31st of this year - as the participants in the process have negotiated toward a
mutually acceptable resolution of the particularly complex issues involved.

8 The negotiations have been intense and lengthy. They have of necessity encompassed other
outstanding proceedings involving the Red Cross and the FPT Governments, including a number of
class actions in Ontario, Quebec and British Columbia, and the negotiation of a broader settlement
between the Governments and Transfusion Claimants infected between 1986 and 1990. As a result
of this latter settlement, the funds made available by the transfer of the Canadian Blood Supply to
Canadian Blood Services and Héma Québec are primarily directed by the Red Cross Plan to meet
the claims of the pre-1986/post 1990 Transfusion Claimants, who were not entitled to participate in
the Government Settlement,

9 The CCAA process itself involved numerous attendances before the Court in the exercise of the
Court's supervisory role in cases of this nature, Orders were made - amongst others - appointing a
Monitor, appointing Representative Counsel to advise each of the Transfusion Claimant groups and
to assist the Court, dealing with funding for such counsel, establishing a Claims process (including
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notice, a disallowance/approval mechanism and the appointment of a Claims Officer), granting or
refusing the lifting of the stay in certain individual cases, approving a mediation/arbitration process
respecting certain pension issues, determining issues respecting appropriate classes of creditors for
voting purposes, and providing for the holding of creditors' meetings to vote on approval of the Plan
and for the mailing of notice of those meetings and the materials relating to the Plan to be
considered. Over 7,000 copies of the Plan and related materials were mailed.

A Summary of the Plan
10 T draw upon the Applicant's factum for a summary of the basics of the Plan. Under the Plan,

a)  Ordinary Creditors with proven claims not exceeding $10,000 will receive
100% of their proven claim;

b)  Ordinary Creditors with proven claims of more than $10,000 will receive
67% of their proven claim;

c¢) A Trust is established for Transfusion Claimants, on specific terms
described in the Plan, funded with $79 million plus interest already
accrued under the Plan, as follows:

(i)  $600,000 for CJD claimants;

(i)  $1 million for claimants in a class action alleging infection with Hepatitis
C from blood obtained from prisons in the United States;

(iii)  $500,000 for claimants with other transfusion claims that are otherwise not
provided for;

(iv) approximately $63 million for claimants in class actions alleging Hepatitis
C infection before 1986 and after June 1990; and,

(v) approximately $13.7 million for settlement of HIV claims.

11 The source of these funds are those which the Red Cross has been holding from the sale of the
Blood Assets, and negotiated contributions from co-defendants in various actions, and insurers. The
Plan establishes procedures whereby claimants may apply to a Referee (the Honourable R.E.
Holland, in the case of the HIV Claimants, and the Honourable Peter Cory, in the case of the other
Transfusion Claimants) for determination of the amount of their damages.

12 Several other aspects of the Plan bear mention as well. They relate to implementation and to
the effect of the Plan upon implementation. Included, of course, is the fact that once the
compromises and arrangements to be effected by the Plan are approved, they will bind all creditors
affected by the Plan. As well, provided the Red Cross carries out its part of the Plan, all obligations
and agreements to which the Society is a party as at the Plan Implementation Date are to remain in
force and are not subject to acceleration or termination by any other parties as a result of anything
which occurred prior to that Date, including the fact that the Society has sought CCAA protection
and made the compromises and arrangements in question. In addition, the Courts of each Province
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are to be asked to give recognition and assistance to the sanction order and to the implementation of
the Plan. And the Red Cross is to be authorized to make payment in accordance with a specific
settlement entered into with Service Employees' International Union with respect to a collective
agreement and other issues involving the Society's homemaker employees. Finally, there are
provisions respecting the discharge of the Monitor and the Claims Officers upon implementation.

13 The Red Cross has now put forward its Plan, as most recently amended in the negotiation
process. On August 30, 2000, all classes of creditors - including the classes of Transfusion
Claimants - voted overwhelmingly in favour of accepting the Plan. The Society now applies for the
Court's sanction and approval of it.

The Test

14  Where a majority in number representing two-thirds in value of the creditors present and
voting in person or by proxy approve a plan of arrangement, the plan may be sanctioned by the
Court and, if sanctioned, will bind all the creditors (or classes of creditors, where there is more than
one class) and the company: CCAA, s. 6.

15 The principles to be applied in the exercise of the Court's discretion upon such an application
are well established:

(1)  There must be strict compliance with all statutory requirements;

(2) All materials filed and procedures carried out must be examined to
determine if anything has been done or purported to be done which is not
authorized by the CCAA; and,

(3)  The Plan must be fair and reasonable.

See: Re Northland Properties Limited (1988), 73 C.B.R. (N.S.) 175 (B.C.S.C.), aff'd (1989), 73
C.B.R. (N.S.) 195 (B.C.C.A.); Re Olympia & York Developments Ltd. (1993), 12 O.R. (3d) 500, at
p. 506 (Ont. Gen. Div.).

16  Applying those principles to the circumstances of this case, I have no hesitation in concluding
- as I do - that the Plan should be sanctioned and approved.

Compliance with Orders and Statutory Requirements

17  The Court has already ruled that the Red Cross is a debtor corporation entitled to the
protection of the CCAA, and I am satisfied that all of the statutory requirements of the Act have
been complied with.

18 Iam also satisfied that the Applicant has complied with the substance of all Orders made in
the course of these proceedings. To the extent that there has been a variance from the terms of the
Orders, they have been the result of understandable logistical hurdles for the most part, and there
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has been no prejudice to anyone as a result. I am content to make the necessary corrective orders
requested in that regard. Nothing has been done or purported to be done which is not authorized by |
the provisions of the CCAA. ——

19  There was apparently some confusion at the time of voting which resulted in 8 members of the
group of Secondarily Infected Spouses and Children with HIV not voting. The claims of 6 of those
people have been disallowed for voting purposes. Ms. Ring, who is Representative Counsel for this
group, advises, however, that even if all 8 claimants had voted, and opposed approval - which she
believes is quite unlikely - her clients' group would still have strongly favoured sanctioning and
approval of the Plan. I observe for the record, that what was at issue here related only to the right to
vote at the Special Meeting held. It does not affect the rights of anyone to claim compensation from
the Plan.

The Plan is Fair and Reasonable

20 Iconclude as well that the Plan is fair to all affected by it, and reasonable in the
circumstances. It balances the various competing interests in an equitable fashion.

21  The recitation of the background and process above confirms the complexity and difficult
nature of these proceedings, and the scope of the negotiations involved. It is not necessary to repeat
those facts here.

22 To be "fair and reasonable" a proposed Plan does not have to be perfect. No Plan can be. They
are by nature and definition "plans of compromise and arrangement". The Plan should be approved
if it is inherently fair, inherently reasonable and inherently equitable: see, Re Wandlyn Inns L.td.
(1992, 15 C.B.R. (3d) 316 (N.B.Q.B.), at p. 321; Re Central Guaranty Trustco (1993), 21 C.B.R.
(3d) 139 (Ont. Gen. Div.), at p. 142, The Red Cross Plan meets those criteria, in my view.

23 In the first place, the Plan has been overwhelmingly approved by each of the four classes of
creditors - who turned out in significant numbers to vote at the Special Meetings held. I note that
99.3% of the votes cast by Ordinary Creditors, representing 99.9% of the value of those claims,
approved. The FPT Governments - which cast their own votes as well as the assigned votes of the
1986-1990 Transfusion Claimants who have the benefit of the Government Settlement - voted
100% in favour. Of the remaining Transfusion Claimants, 91.0% of the votes cast by the
pre-1986/post 1990 Hepatitis C class, representing 91.0% of the value of those claims support
approval; the figures are 91.2% for the other Transfusion Claimants.

24  Counsel filed with the Court letters from three individuals (of thousands) who dispute the
sanctioning of the Plan. I read these letters carefully, They are poignant in the extreme and raise
many points pertaining to the claims made and the process followed. There is no doubt something to
be said for all of them. I am advised, however, that most of the issues raised were raised as well at
the Special Meetings on August 30th and debated fully at that time. Ranked in opposition to those
issues are all of the factors which militate in favour of acceptance of the Red Cross Plan, The huge
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majority of Transfusion Claimants opted to support the Plan, concluding that it represents the best
possible outcome for them in the circumstances.

25  Although the Transfusion Claimants are not the type of "business" creditors normally affected
by a CCAA arrangement, they are the ones most touched by the events leading up to these
proceedings and by the elements of the Plan. I see no reason why their voting support of the Plan
should not receive the same - or more - deference as that normally granted to creditors by the Court
in these cases. The fact that the Plan has reccived such a high level of support weighs very heavily
in my consideration of approval. The Plan is the result of negotiations amongst all interested parties
- leading to changes and amendments which were made and approved as late as the August 30th
meetings. The various groups were all represented by legal and professional advisors, including the
Transfusion Claimants who were advised and represented by Representative Counsel.

26 Taccept the submission that the Plan equitably balances the various competing interests and
the available resources of the Red Cross. In regard to the latter, the evidence is that creditors -
including the Transfusion Claimants - would not receive a better distribution in the event of a
liquidation of all of the assets of the Society.

27 Moreover, with the exception of the three letters I have referred to, no one opposes the
sanctioning of the Plan. Indeed, most strenuously support its approval. In addition, the Monitor has
advised that it strongly recommends the Plan and its approval.

28 Finally, it is significant, in my view, that the Plan if implemented will permit the Canadian
Red Cross to continue to carry on its non-blood related humanitarian activities. There is a
deep-seated anger and bitterness towards the Society amongst many of the victims of these terrible
blood diseases. To them, it is not right that thousands of people have been poisoned by tainted blood
yet the Society is able to continue on with the other facets of its business. These feelings are
understandable. However, the Red Cross currently continues to employ approximately 7,000
Canadians in the other aspects of its work, and it makes valuable contributions to society through
these humanitarian efforts. That it will be able to continue those works, if the Plan is implemented,
is important.

Disposition

29  For all of the foregoing reasons the Plan is sanctioned and approved. Two Orders are
requested, one relating to the sanction and approval of the Plan, and the second making the
logistical and minor corrections I referred to earlier in these Reasons. Orders will issue in terms of
the draft Orders filed, on which I have placed my fiat.

30 Before concluding, I would like to acknowledge the excellent work done by all counsel in this
matter, and to thank them for their assistance to the Court and to their clients throughout. They have
conducted themselves in the best tradition of the Bar in a difficult and sensitive case, and I
commend them for their efforts.
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REASONS FOR DECISION

1 S.E. PEPALL J. (orally):-- This is the culmination of the Companies' Creditors Arrange-
ment Act' restructuring of the CMI Entities. The proceeding started in court on October 6, 2009, ex-
perienced numerous peaks and valleys, and now has resulted in a request for an order sanctioning a
plan of compromise, arrangement and reorganization (the "Plan"). It has been a short road in rela-
tive terms but not without its challenges and idiosyncrasies. To complicate matters, this restructur-
ing was hot on the heels of the amendments to the CCAA that were introduced on September 18,
2009. Nonetheless, the CMI Entities have now successfully concluded a Plan for which they seek a
sanction order. They also request an order approving the Plan Emergence Agreement, and other re-
lated relief, Lastly, they seek a post-filing claims procedure order.

2 The details of this restructuring have been outlined in numerous previous decisions rendered
by me and I do not propose to repeat all of them.

The Plan and its Implementation

3 The basis for the Plan is the amended Shaw transaction. It will see a wholly owned subsidiary
of Shaw Communications Inc. ("Shaw") acquirc all of the interests in the free-to-air television sta-
tions and subscription-based specialty television channels currently owned by Canwest Television
Limited Partnership ("CTLP") and its subsidiaries and all of the interests in the specialty television
stations currently owned by CW Investments and its subsidiaries, as well as certain other assets of
the CMI Entities. Shaw will pay to CMI US $440 million in cash to be used by CMI to satisfy the
claims of the 8% Senior Subordinated Noteholders (the "Noteholders'") against the CMI Entities. In
the event that the implementation of the Plan occurs after September 30, 2010, an additional cash
amount of US $2.9 million per month will be paid to CMI by Shaw and allocated by CMI to the
Noteholders. An additional $38 million will be paid by Shaw to the Monitor at the direction of CMI



Page 3

to be used to satisfy the claims of the Affected Creditors (as that term is defined in the Plan) other
than the Noteholders, subject to a pro rata increase in that cash amount for certain restructuring pe-
riod claims in certain circumstances.

4 In accordance with the Meeting Order, the Plan separates Affected Creditors into two classes
for voting purposes:

(a) the Noteholders; and
(b) the Ordinary Creditors. Convenience Class Creditors are deemed to be in, and to
vote as, members of the Ordinary Creditors' Class.

5 The Plan divides the Ordinary Creditors' pool into two sub-pools, namely the Ordinary CTLP
Creditors' Sub-pool and the Ordinary CMI Creditors' Sub-pool. The former comprises two-thirds of
the value and is for claims against the CTLP Plan Entities and the latter reflects one-third of the
value and is used to satisfy claims against Plan Entities other than the CTLP Plan Entities. In its
16th Report, the Monitor performed an analysis of the relative value of the assets of the CMI Plan
Entities and the CTLP Plan Entities and the possible recoveries on a going concern liquidation and
based on that analysis, concluded that it was fair and reasonable that Affected Creditors of the
CTLP Plan Entities share pro rata in two-thirds of the Ordinary Creditors' pool and Affected Credi-
tors of the Plan Entities other than the CTLP Plan Entities share pro rata in one-third of the Ordi-
nary Creditors' pool.

6 It is contemplated that the Plan will be implemented by no later than September 30, 2010.

7 The Existing Shareholders will not be entitled to any distributions under the Plan or other
compensation from the CMI Entities on account of their equity interests in Canwest Global. All eq-
uity compensation plans of Canwest Global will be extinguished and any outstanding options, re-
stricted share units and other equity-based awards outstanding thereunder will be terminated and
cancelled and the participants therein shall not be entitled to any distributions under the Plan.

8 On a distribution date to be determined by the Monitor following the Plan implementation
date, all Affected Creditors with proven distribution claims against the Plan Entities will receive
distributions from cash received by CMI (or the Monitor at CMI's direction) from Shaw, the Plan
Sponsor, in accordance with the Plan. The directors and officers of the remaining CMI Entities and
other subsidiaries of Canwest Global will resign on or about the Plan implementation date.

9 Following the implementation of the Plan, CTLP and CW Investments will be indirect,
wholly-owned subsidiaries of Shaw, and the multiple voting shares, subordinate voting shares and
non-voting shares of Canwest Global will be delisted from the TSX Venture Exchange. It is antici-
pated that the remaining CMI Entities and certain other subsidiaries of Canwest Global will be lig-
uidated, wound-up, dissolved, placed into bankruptcy or otherwise abandoned.

10 In furtherance of the Minutes of Settlement that were entered into with the Existing Share-
holders, the articles of Canwest Global will be amended under section 191 of the CBCA to facilitate
the settlement, In particular, Canwest Global will reorganize the authorized capital of Canwest
Global into (a) an unlimited number of new multiple voting shares, new subordinated voting shares
and new non-voting shares; and (b) an unlimited number of new non-voting preferred shares. The
terms of the new non-voting preferred shares will provide for the mandatory transfer of the new
preferred shares held by the Existing Shareholders to a designated entity affiliated with Shaw for an
aggregate amount of $11 million to be paid upon delivery by Canwest Global of the transfer notice
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to the transfer agent. Following delivery of the transfer notice, the Shaw designated entity will do-
nate and surrender the new preferred shares acquired by it to Canwest Global for cancellation.

11 Canwest Global, CMI, CTLP, New Canwest, Shaw, 7316712 and the Monitor entered into
the Plan Emergence Agreement dated June 25, 2010 detailing certain steps that will be taken before,
upon and after the implementation of the plan. These steps primarily relate to the funding of various
costs that are payable by the CMI Entities on emergence from the CCAA proceeding. This includes
payments that will be made or may be made by the Monitor to satisfy post-filing amounts owing by
the CMI Entities, The schedule of costs has not yet been finalized.

Creditor Meetings

12 Creditor meetings were held on July 19, 2010 in Toronto, Ontario. Support for the Plan was
overwhelming, 100% in number representing 100% in value of the beneficial owners of the 8%
senior subordinated notes who provided instructions for voting at the Noteholder meeting approved
the resolution. Beneficial Noteholders holding approximately 95% of the principal amount of the
outstanding notes validly voted at the Noteholder meeting.

13 The Ordinary Creditors with proven voting claims who submitted voting instructions in
person or by proxy represented approximately 83% of their number and 92% of the value of such
claims. In excess of 99% in number representing in excess of 99% in value of the Ordinary Credi-
tors holding proven voting claims that were present in person or by proxy at the meeting voted or
were deemed to vote in favour of the resolution.

Sanction Test

14 Section 6(1) of the CCAA provides that the court has discretion to sanction a plan of com-
promise or arrangement if it has achieved the requisite double majority vote. The criteria that a
debtor company must satisfy in seeking the court's approval are:

(a) there must be strict compliance with all statutory requirements;

(b) all material filed and procedures carried out must be examined to deter-
mine if anything has been done or purported to be done which is not au-
thorized by the CCAA; and

(c) the Plan must be fair and reasonable.

See Re: Canadian Airlines Corp.?

(a)  Statutory Requirements

15 I am satisfied that all statutory requirements have been met. I already determined that the
Applicants qualified as debtor companies under section 2 of the CCAA and that they had total
claims against them exceeding $5 million. The notice of meeting was sent in accordance with the
Meeting Order. Similarly, the classification of Affected Creditors for voting purposes was ad-
dressed in the Meeting Order which was unopposed and not appealed. The meetings were both
properly constituted and voting in each was properly carried out. Clearly the Plan was approved by
the requisite majorities.

16 Section 6(3), 6(5) and 6(6) of the CCAA provide that the court may not sanction a plan un-
less the plan contains certain specified provisions concerning crown claims, employee claims and
pension claims. Section 4.6 of Plan provides that the claims listed in paragraph (1) of the definition
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of "Unaffected Claims" shall be paid in full from a fund known as the Plan Implementation Fund
within six months of the sanction order. The Fund consists of cash, certain other assets and further
contributions from Shaw. Paragraph (1) of the definition of "Unaffected Claims" includes any
Claims in respect of any payments referred to in section 6(3), 6(5) and 6(6) of the CCAA. I am sat-
isfied that these provisions of section 6 of the CCAA have been satisfied.

(b)  Unauthorized Steps

17 In considering whether any unauthorized steps have been taken by a debtor company, it has
been held that in making such a determination, the court should rely on the parties and their stake-
holders and the reports of the Monitor; Re Canadian Airlines®.

18 The CMI Entities have regularly filed affidavits addressing key developments in this re-
structuring. In addition, the Monitor has provided regular reports (17 at last count) and has opined
that the CMI Entities have acted and continue to act in good faith and with due diligence and have
not breached any requirements under the CCAA or any order of this court. If it was not obvious
from the hearing on June 23, 2010, it should be stressed that there is no payment of any equity claim
pursuant to section 6(8) of the CCAA. As noted by the Monitor in its 16th Report, settlement with
the Existing Shareholders did not and does not in any way impact the anticipated recovery to the
Affected Creditors of the CMI Entities. Indeed I referenced the inapplicability of section 6(8) of the
CCAA in my Reasons of June 23, 2010. The second criterion relating to unauthorized steps has
been met.

(¢) Fair and Reasonable

19 The third criterion to consider is the requirement to demonstrate that a plan is fair and rea-
sonable. As Paperny J. (as she then was) stated in Re Canadian Airlines:

The court's role on a sanction hearing is to consider whether the plan fairly bal-
ances the interests of all stakeholders. Faced with an insolvent organization, its
role is to look forward and ask: does this plan represent a fair and reasonable
compromise that will permit a viable commercial entity to emerge? It is also an
exercise in assessing current reality by comparing available commercial alterna-
tives to what is offered in the proposed plan.!

20 My discretion should be informed by the objectives of the CCAA, namely to facilitate the
reorganization of a debtor company for the benefit of the company, its creditors, shareholders, em-
ployees and in many instances, a much broader constituency of affected persons.

21 In assessing whether a proposed plan is fair and reasonable, considerations include the fol-
lowing:

(a)  whether the claims were properly classified and whether the requisite ma-
jority of creditors approved the plan;

(b)  what creditors would have received on bankruptcy or liquidation as com-
pared to the plan;

(¢c) alternatives available to the plan and bankruptcy;

(d) oppression of the rights of creditors;

(e) unfairness to sharcholders; and
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(f)  the public interest.

22 I have already addressed the issue of classification and the vote. Obviously there is an une-
qual distribution amongst the creditors of the CMI Entities. Distribution to the Noteholders is ex-
pected to result in recovery of principal, pre-filing interest and a portion of post-filing accrued and
default interest. The range of recoveries for Ordinary Creditors is much less. The recovery of the
Noteholders is substantially more attractive than that of Ordinary Creditors. This is not unheard of.
In Re Armbro Enterprises Inc.’ Blair J. (as he then was) approved a plan which included an uneven
allocation in favour of a single major creditor, the Royal Bank, over the objection of other creditors.
Blair J. wrote:

"I am not persuaded that there is a sufficient tilt in the allocation of these new
common shares in favour of RBC to justify the court in interfering with the busi-
ness decision made by the creditor class in approving the proposed Plan, as they
have done. RBC's cooperation is a sine qua non for the Plan, or any Plan, to work
and it is the only creditor continuing to advance funds to the applicants to finance
the proposed re-organization,"

23 Similarly, in Re: Uniforét Inc.” a plan provided for payment in full to an unsecured creditor.
This treatment was much more generous than that received by other creditors. There, the Québec
Superior Court sanctioned the plan and noted that a plan can be more generous to some creditors
and still fair to all creditors. The creditor in question had stepped into the breach on several occa-
sions to keep the company afloat in the four years preceding the filing of the plan and the court was
of the view that the conduct merited special treatment. See also Romaine J.'s orders dated October
26, 2009 in SemCanada Crude Company et al.

24 I am prepared to accept that the recovery for the Noteholders is fair and reasonable in the
circumstances. The size of the Noteholder debt was substantial. CMI's obligations under the notes
were guaranteed by several of the CMI Entities. No issue has been taken with the guarantees. As
stated before and as observed by the Monitor, the Noteholders held a blocking position in any re-
structuring. Furthermore, the liquidity and continued support provided by the Ad Hoc Committee
both prior to and during these proceedings gave the CMI Entities the opportunity to pursue a going
concern restructuring of their businesses. A description of the role of the Noteholders is found in
Mr. Strike's affidavit sworn July 20, 2010, filed on this motion.

25 Turning to alternatives, the CMI Entities have been exploring strategic alternatives since
February, 2009. Between November, 2009 and February, 2010, RBC Capital Markets conducted the
equity investment solicitation process of which I have already commented. While there is always a
theoretical possibility that a more advantageous plan could be developed than the Plan proposed, the
Monitor has concluded that there is no reason to believe that restarting the equity investment solici-
tation process or marketing 100% of the CMI Entities assets would result in a better or equally de-
sirable outcome. Furthermore, restarting the process could lead to operational difficulties including
issues relating to the CMI Entities' large studio suppliers and advertisers. The Monitor has also con-
firmed that it is unlikely that the recovery for a going concern liquidation sale of the assets of the
CMI Entities would result in greater recovery to the creditors of the CMI Entities. [ am not satisfied
that there is any other alternative transaction that would provide greater recovery than the recoveries
contemplated in the Plan. Additionally, I am not persuaded that there is any oppression of creditor
rights or unfairness to shareholders.
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26 The last consideration I wish to address is the public interest. If the Plan is implemented, the
CMI Entities will have achieved a going concern outcome for the business of the CTLP Plan Enti-
ties that fully and finally deals with the Goldman Sachs Parties, the Shareholders Agreement and
the defaulted 8% senior subordinated notes. It will ensure the continuation of employment for sub-
stantially all of the employees of the Plan Entities and will provide stability for the CMI Entities,
pensioners, suppliers, customers and other stakeholders. In addition, the Plan will maintain for the
general public broad access to and choice of news, public and other information and entertainment
programming, Broadcasting of news, public and entertainment programming is an important public
service, and the bankruptcy and liquidation of the CMI Entities would have a negative impact on the
Canadian public.

27 I should also mention section 36 of the CCAA which was added by the recent amendments
to the Act which came into force on September 18, 2009. This section provides that a debtor com-
pany may not sell or otherwise dispose of assets outside the ordinary course of business unless au-
thorized to do so by a court. The section goes on to address factors a court is to consider. In my
view, section 36 does not apply to transfers contemplated by a Plan. These transfers are merely
steps that are required to implement the Plan and to facilitate the restructuring of the Plan Entities'
businesses. Furthermore, as the CMI Entities are seeking approval of the Plan itself, there is no risk
of any abuse. There is a further safeguard in that the Plan including the asset transfers contemplated
therein has been voted on and approved by Affected Creditors.

28 The Plan does include broad releases including some third party releases. In Metcalfe v.
Mansfield Alternative Investments II Corp.?, the Ontario Court of Appeal held that the CCAA court
has jurisdiction to approve a plan of compromise or arrangement that includes third party releases.
The Metcalfe case was extraordinary and exceptional in nature. It responded to dire circumstances
and had a plan that included releases that were fundamental to the restructuring. The Court held that
the releases in question had to be justified as part of the compromise or arrangement between the
debtor and its creditors. There must be a reasonable connection between the third party claim being
compromised in the plan and the restructuring achieved by the plan to warrant inclusion of the third
party release in the plan.

29 In the Metcalfe decision, Blair J.A. discussed in detail the issue of releases of third parties. I
do not propose to revisit this issue, save and except to stress that in my view, third party releases
should be the exception and should not be requested or granted as a matter of course.

30 In this case, the releases are broad and extend to include the Noteholders, the Ad Hoc Com-
mittee and others. Fraud, wilful misconduct and gross negligence are excluded. I have already ad-
dressed, on numerous occasions, the role of the Noteholders and the Ad Hoc Committee. I am satis-
fied that the CMI Entities would not have been able to restructure without materially addressing the
notes and developing a plan satisfactory to the Ad Hoc Committee and the Noteholders. The release
of claims is rationally connected to the overall purpose of the Plan and full disclosure of the releases
was made in the Plan, the information circular, the motion material served in connection with the
Meeting Order and on this motion. No one has appeared to oppose the sanction of the Plan that
contains these releases and they are considered by the Monitor to be fair and reasonable. Under the
circumstances, I am prepared to sanction the Plan containing these releases.

31 Lastly, the Monitor is of the view that the Plan is advantageous to Affected Creditors, is fair
and reasonable and recommends its sanction. The board, the senior management of the CMI Enti-
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ties, the Ad Hoc Committee, and the CMI CRA all support sanction of the Plan as do all those ap-
pearing today.

32 In my view, the Plan is fair and reasonable and I am granting the sanction order requested.’

33 The Applicants also seck approval of the Plan Emergence Agreement. The Plan Emergence
Agreement outlines steps that will be taken prior to, upon, or following implementation of the Plan
and is a necessary corollary of the Plan. It does not confiscate the rights of any creditors and is nec-
essarily incidental to the Plan. I have the jurisdiction to approve such an agreement: Re Air Canada"®
and Re Calpine Canada Energy Ltd." 1 am satisfied that the agreement is fair and reasonable and
should be approved.

34 It is proposed that on the Plan implementation date the articles of Canwest Global will be
amended to facilitate the settlement reached with the Existing Shareholders. Section 191 of the
CBCA permits the court to order necessary amendments to the articles of a corporation without
shareholder approval or a dissent right. In particular, section 191(1)(c) provides that reorganization
means a court order made under any other Act of Parliament that affects the rights among the cor-
poration, its shareholders and creditors. The CCAA is such an Act: Beatrice Foods v. Merrill Lynch
Capital Partners Inc.” and Re Laidlaw Inc®. Pursuant to section 191(2), if a corporation is subject to
a subsection (1) order, its articles may be amended to effect any change that might lawfully be made
by an amendment under section 173. Section 173(1)(e) and (h) of the CBCA provides that:

(1)  Subject to sections 176 and 177, the articles of a corporation may by special res-
olution be amended to

(e) create new classes of shares;

(h) change the shares of any class or series, whether issued or unissued, into a
different number of shares of the same class or series or into the same or a
different number of shares of other classes or series.

35 Section 6(2) of the CCAA provides that if a court sanctions a compromise or arrangement, it
may order that the debtor's constating instrument be amended in accordance with the compromise or
arrangement to reflect any change that may lawfully be made under federal or provincial law.

36 In exercising its discretion to approve a reorganization under section 191 of the CBCA, the
court must be satisfied that: (a) there has been compliance with all statutory requirements; (b) the
debtor company is acting in good faith; and (c) the capital restructuring is fair and reasonable: Re: A
& M Cookie Co. Canada* and Mei Computer Technology Group Inc."

37 I am satisfied that the statutory requirements have been met as the contemplated reorganiza-
tion falls within the conditions provided for in sections 191 and 173 of the CBCA. I am also satis-
fied that Canwest Global and the other CMI Entities were acting in good faith in attempting to re-
solve the Existing Shareholder dispute. Furthermore, the reorganization is a necessary step in the
implementation of the Plan in that it facilitates agreement reached on June 23, 2010 with the Exist-
ing Shareholders. In my view, the reorganization is fair and reasonable and was a vital step in ad-
dressing a significant impediment to a satisfactory resolution of outstanding issues.

38 A post-filing claims procedure order is also sought. The procedure is designed to solicit,
identify and quantify post-filing claims. The Monitor who participated in the negotiation of the
proposed order is satisfied that its terms are fair and reasonable as am 1.



Page 9

39 In closing, I would like to say that generally speaking, the quality of oral argument and the
materials filed in this CCAA proceeding has been very high throughout. I would like to express my
appreciation to all counsel and the Monitor in that regard. The sanction order and the post-filing
claims procedure order are granted.

S.E. PEPALL J.
cp/e/qlafr/qlmxj/qljxr/qlcas/qljyw

1 R.S.C. 1985, ¢. C-36 as amended,

2 2000 ABQB 442 at para. 60, leave to appeal denied 2000 ABCA 238, aff'd 2001 ABCA 9,
leave to appeal to S.C.C, refused July 12, 2001, [2001] S.C.C.A. No 60.

3 Ibid,at para. 64 citing Olympia and York Developments Ltd. v. Royal Trust Co. [1993] O.J.
No. 545 (Gen. Div.) and Re: Cadillac Fairview Inc. [1995] O.J. No. 274 (Gen. Div.).

4 Ibid, at para. 3.

5(1993), 22 C.B.R. (3rd) 80 (Ont. Gen. Div.).
6 Ibid, at para., 6.

7 (2003), 43 C.B.R. (4th) 254 (QUE. S.C.).

8 (2008), 92 O.R. (3rd) 513 (C.A.).

9 The Sanction Order is extraordinarily long and in large measure repeats the Plan provisions.
In future, counsel should attempt to simplify and shorten these sorts of orders.

10 (2004), 47 C.B.R. (4th) 169 (Ont. S.C.J.).
11 (2007), 35 C.B.R. (5th) 1.

12 (1996), 43 CBR (4th) 10.

13 (2003), 39 CBR (4th) 239.

14 120091 O.J. No. 2427 (S.C.J.) at para. 8/

15 [2005] Q.J. No. 22993 at para. 9.
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Case Name:
Canwest Global Communications (Re)

IN THE MATTER OF Section 11 of the Companies' Creditors
Arrangement Act, R.S.C. 1985, c¢. C-36, as amended
AND IN THE MATTER OF a plan of compromise or arrangement of
Canwest Global Communications and the other applicants

[2010] O.J. No. 3233
2010 ONSC 4209
70 C.B.R. (5th) 1

2010 CarswellOnt 5510

Court File No. CV-09-8396-00CL

Ontario Superior Court of Justice
Commercial List

S.E. Pepall J.
Oral judgment: July 28, 2010.
(39 paras.)

Bankruptcy and insolvency law -- Companies' Creditors Arrangement Act (CCAA) matters -- Com-
promises and arrangements -- Sanction by court -- Application by CMI Entities for approval of plan
allowed -- Plan contemplated acquisition of Canwest television interests by Shaw subsidiary with
proceeds used to satisfy claims of senior subordinated noteholders and additional payment to Mon-
itor to satisfy claims of other affected creditors -- Plan contemplated delisting and extinguishment
of equity compensation plans and related options or equity-based awards -- Creditor support for
plan was overwhelming -- Plan reflected settlement with existing shareholders -- Plan was fair and
reasonable, met statutory requirements and was in public interest -- Plan emergence agreement
outlining implementation was also approved -- Companies’ Creditors Arrangement Act, s. 6.

Statutes, Regulations and Rules Cited:

Canada Business Corporations Act, R.S.C. 1985, c. C-44, s. 173, s. 173(1)(e), s. 173(1)(h), s. 191, s.
191(1)(c), s. 191(2)
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Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, 5. 2, 8. 6, 5. 6(1), 5. 6(2), 8. 6(3), s.
6(5), s. 6(6), s. 6(8), s. 11, 5. 36

Counsel:

Lyndon Barnes, Jeremy Dacks and Shawn Irving, for the CMI Entities.

David Byers and Marie Konyukhova, for the Monitor.

Robin B. Schwill and Vince Mercier, for Shaw Communications Inc.

Derek Bell, for the Canwest Shareholders Group (the "Existing Shareholders").
Mario Forte, for the Special Committee of the Board of Directors.

Robert Chadwick and Logan Willis, for the Ad Hoc Committee of Noteholders.
Amanda Darrach, for Canwest Retirees.

Peter Osborne, for Management Directors.

Steven Weisz, for CIBC Asset-Based Lending Inc.

REASONS FOR DECISION

1 S.E. PEPALL J. (orally):-- This is the culmination of the Companies' Creditors Arrange-
ment Act' restructuring of the CMI Entities. The proceeding started in court on October 6, 2009, ex-
perienced numerous peaks and valleys, and now has resulted in a request for an order sanctioning a
plan of compromise, arrangement and reorganization (the "Plan"). It has been a short road in rela-
tive terms but not without its challenges and idiosyncrasies. To complicate matters, this restructur-
ing was hot on the heels of the amendments to the CCAA that were introduced on September 18,
2009. Nonetheless, the CMI Entities have now successfully concluded a Plan for which they seek a
sanction order. They also request an order approving the Plan Emergence Agreement, and other re-
lated relief. Lastly, they seek a post-filing claims procedure order.

2 The details of this restructuring have been outlined in numerous previous decisions rendered
by me and I do not propose to repeat all of them.

The Plan and its Implementation

3 The basis for the Plan is the amended Shaw transaction. It will see a wholly owned subsidiary
of Shaw Communications Inc. ("Shaw") acquire all of the interests in the free-to-air television sta-
tions and subscription-based specialty television channels currently owned by Canwest Television
Limited Partnership ("CTLP") and its subsidiaries and all of the interests in the specialty television
stations currently owned by CW Investments and its subsidiaries, as well as certain other assets of
the CMI Entities. Shaw will pay to CMI US $440 million in cash to be used by CMI to satisfy the
claims of the 8% Senior Subordinated Noteholders (the "Noteholders™) against the CMI Entities. In
the event that the implementation of the Plan occurs after September 30, 2010, an additional cash
amount of US $2.9 million per month will be paid to CMI by Shaw and allocated by CMI to the
Noteholders. An additional $38 million will be paid by Shaw to the Monitor at the direction of CMI
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to be used to satisfy the claims of the Affected Creditors (as that term is defined in the Plan) other
than the Noteholders, subject to a pro rata increase in that cash amount for certain restructuring pe-
riod claims in certain circumstances.

4 In accordance with the Meeting Order, the Plan separates Affected Creditors into two classes
for voting purposes:

(a) the Noteholders; and
(b) the Ordinary Creditors. Convenience Class Creditors are deemed to be in, and to
vote as, members of the Ordinary Creditors' Class.

5 The Plan divides the Ordinary Creditors' pool into two sub-pools, namely the Ordinary CTLP
Creditors' Sub-pool and the Ordinary CMI Creditors' Sub-pool. The former comprises two-thirds of
the value and is for claims against the CTLP Plan Entities and the latter reflects one-third of the
value and is used to satisfy claims against Plan Entities other than the CTLP Plan Entities. In its
16th Report, the Monitor performed an analysis of the relative value of the assets of the CMI Plan
Entities and the CTLP Plan Entities and the possible recoveries on a going concern liquidation and
based on that analysis, concluded that it was fair and reasonable that Affected Creditors of the
CTLP Plan Entities share pro rata in two-thirds of the Ordinary Creditors' pool and Affected Credi-
tors of the Plan Entities other than the CTLP Plan Entities share pro rata in one-third of the Ordi-
nary Creditors' pool.

6 It is contemplated that the Plan will be implemented by no later than September 30, 2010.

7 The Existing Shareholders will not be entitled to any distributions under the Plan or other
compensation from the CMI Entities on account of their equity interests in Canwest Global, All eq-
uity compensation plans of Canwest Global will be extinguished and any outstanding options, re-
stricted share units and other equity-based awards outstanding thereunder will be terminated and
cancelled and the participants therein shall not be entitled to any distributions under the Plan.

8 On a distribution date to be determined by the Monitor following the Plan implementation
date, all Affected Creditors with proven distribution claims against the Plan Entities will receive
distributions from cash received by CMI (or the Monitor at CMI's direction) from Shaw, the Plan
Sponsor, in accordance with the Plan. The directors and officers of the remaining CMI Entities and
other subsidiaries of Canwest Global will resign on or about the Plan implementation date.

9 Following the implementation of the Plan, CTLP and CW Investments will be indirect,
wholly-owned subsidiaries of Shaw, and the multiple voting shares, subordinate voting shares and
non-voting shares of Canwest Global will be delisted from the TSX Venture Exchange. It is antici-
pated that the remaining CMI Entities and certain other subsidiaries of Canwest Global will be lig-
vidated, wound-up, dissolved, placed into bankruptcy or otherwise abandoned.

10 In furtherance of the Minutes of Settlement that were entered into with the Existing Share-
holders, the articles of Canwest Global will be amended under section 191 of the CBCA to facilitate
the settlement. In particular, Canwest Global will reorganize the authorized capital of Canwest
Global into (a) an unlimited number of new multiple voting shares, new subordinated voting shares
and new non-voting shares; and (b) an unlimited number of new non-voting preferred shares. The
terms of the new non-voting preferred shares will provide for the mandatory transfer of the new
preferred shares held by the Existing Shareholders to a designated entity affiliated with Shaw for an
aggregate amount of $11 million to be paid upon delivery by Canwest Global of the transfer notice
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to the transfer agent. Following delivery of the transfer notice, the Shaw designated entity will do-
nate and surrender the new preferred shares acquired by it to Canwest Global for cancellation.

11 Canwest Global, CMI, CTLP, New Canwest, Shaw, 7316712 and the Monitor entered into
the Plan Emergence Agreement dated June 25, 2010 detailing certain steps that will be taken before,
upon and after the implementation of the plan. These steps primarily relate to the funding of various
costs that are payable by the CMI Entities on emergence from the CCAA proceeding. This includes
payments that will be made or may be made by the Monitor to satisfy post-filing amounts owing by
the CMI Entities. The schedule of costs has not yet been finalized.

Creditor Meetings

12 Creditor meetings were held on July 19, 2010 in Toronto, Ontario. Support for the Plan was
overwhelming, 100% in number representing 100% in value of the beneficial owners of the 8%
senior subordinated notes who provided instructions for voting at the Noteholder meeting approved
the resolution. Beneficial Noteholders holding approximately 95% of the principal amount of the
outstanding notes validly voted at the Noteholder meeting.

13 The Ordinary Creditors with proven voting claims who submitted voting instructions in
person or by proxy represented approximately 83% of their number and 92% of the value of such
claims. In excess of 99% in number representing in excess of 99% in value of the Ordinary Credi-
tors holding proven voting claims that were present in person or by proxy at the meeting voted or
were deemed to vote in favour of the resolution.

Sanction Test

14 Section 6(1) of the CCAA provides that the court has discretion to sanction a plan of com-
promise or arrangement if it has achieved the requisite double majority vote. The criteria that a
debtor company must satisfy in seeking the court's approval are:

(a) there must be strict compliance with all statutory requirements;

(b) all material filed and procedures carried out must be examined to deter-
mine if anything has been done or purported to be done which is not au-
thorized by the CCAA,; and

(c) the Plan must be fair and reasonable.

See Re: Canadian Airlines Corp.

(a)  Statutory Requirements

15 I am satisfied that all statutory requirements have been met. I already determined that the
Applicants qualified as debtor companies under section 2 of the CCAA and that they had total
claims against them exceeding $5 million. The notice of meeting was sent in accordance with the
Meeting Order. Similarly, the classification of Affected Creditors for voting purposes was ad-
dressed in the Meeting Order which was unopposed and not appealed. The meetings were both
properly constituted and voting in each was properly carried out. Clearly the Plan was approved by
the requisite majorities.

16 Section 6(3), 6(5) and 6(6) of the CCAA provide that the court may not sanction a plan un-
less the plan contains certain specified provisions concerning crown claims, employee claims and
pension claims. Section 4.6 of Plan provides that the claims listed in paragraph (1) of the definition
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of "Unaffected Claims" shall be paid in full from a fund known as the Plan Implementation Fund
within six months of the sanction order, The Fund consists of cash, certain other assets and further
contributions from Shaw. Paragraph (1) of the definition of "Unaffected Claims" includes any
Claims in respect of any payments referred to in section 6(3), 6(5) and 6(6) of the CCAA. I am sat-
isfied that these provisions of section 6 of the CCAA have been satisfied.

(b)  Unauthorized Steps

17 In considering whether any unauthorized steps have been taken by a debtor company, it has
been held that in making such a determination, the court should rely on the parties and their stake-
holders and the reports of the Monitor: Re Canadian Airlines.

PR A
18 The CMI Entities have regularly filed affidavits addressing key developments in this re-
structuring. In addition, the Monitor has provided regular reports (17 at last count) and has opined
that the CMI Entities have acted and continue to act in good faith and with due diligence and have
not breached any requirements under the CCAA or any order of this court. If it was not obvious
from the hearing on June 23, 2010, it should be stressed that there is no payment of any equity claim
pursuant to section 6(8) of the CCAA. As noted by the Monitor in its 16th Report, settlement with
the Existing Shareholders did not and does not in any way impact the anticipated recovery to the
Affected Creditors of the CMI Entities. Indeed I referenced the inapplicability of section 6(8) of the
CCAA in my Reasons of June 23, 2010. The second criterion relating to unauthorized steps has
been met.

(¢) Fair and Reasonable

19 The third criterion to consider is the requirement to demonstrate that a plan is fair and rea-
sonable. As Paperny J. (as she then was) stated in Re Canadian Airlines:

The court's role on a sanction hearing is to consider whether the plan fairly bal-
ances the interests of all stakeholders. Faced with an insolvent organization, its
role is to look forward and ask: does this plan represent a fair and reasonable
compromise that will permit a viable commercial entity to emerge? It is also an
exercise in assessing current reality by comparing available commercial alterna-
tives to what is offered in the proposed plan.*

20 My discretion should be informed by the objectives of the CCAA, namely to facilitate the |
reorganization of a debtor company for the benefit of the company, its creditors, shareholders, em-
ployees and in many instances, a much broader constituency of affected persons.

21 In assessing whether a proposed plan is fair and reasonable, considerations include the fol-
lowing;:

(a)  whether the claims were properly classified and whether the requisite ma-
jority of creditors approved the plan;

(b)  what creditors would have received on bankruptcy or liquidation as com-
pared to the plan;

(c) alternatives available to the plan and bankruptcy;

(d) oppression of the rights of creditors;

(¢) unfairness to shareholders; and
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(f)  the public interest.

—
e

22 I have already addressed the issue of classification and the vote. Obviously there is an une-
qual distribution amongst the creditors of the CMI Entities. Distribution to the Noteholders is ex-
pected to result in recovery of principal, pre-filing interest and a portion of post-filing accrued and
default interest. The range of recoveries for Ordinary Creditors is much less. The recovery of the
Noteholders is substantially more attractive than that of Ordinary Creditors, This is not unheard of.
In Re Armbro Enterprises Inc.’ Blair J. (as he then was) approved a plan which included an uneven
allocation in favour of a single major creditor, the Royal Bank, over the objection of other creditors.
Blair J. wrote:

"I am not persuaded that there is a sufficient tilt in the allocation of these new
common shares in favour of RBC to justify the court in interfering with the busi-
ness decision made by the creditor class in approving the proposed Plan, as they
have done. RBC's cooperation is a sine qua non for the Plan, or any Plan, to work
and it is the only creditor continuing to advance funds to the applicants to finance
the proposed re-organization."s

23 Similarly, in Re: Uniforét Inc.” a plan provided for payment in full to an unsecured creditor.
This treatment was much more generous than that received by other creditors. There, the Québec
Superior Court sanctioned the plan and noted that a plan can be more generous to some creditors
and still fair to all creditors. The creditor in question had stepped into the breach on several occa-
sions to keep the company afloat in the four years preceding the filing of the plan and the court was
of the view that the conduct merited special treatment. See also Romaine J.'s orders dated October
26, 2009 in SemCanada Crude Company et al.

24 I am prepared to accept that the recovery for the Noteholders is fair and reasonable in the
circumstances. The size of the Noteholder debt was substantial. CMI's obligations under the notes
were guaranteed by several of the CMI Entities. No issue has been taken with the guarantees, As
stated before and as observed by the Monitor, the Noteholders held a blocking position in any re-
structuring. Furthermore, the liquidity and continued support provided by the Ad Hoc Committee
both prior to and during these proceedings gave the CMI Entities the opportunity to pursue a going
concern restructuring of their businesses. A description of the role of the Noteholders is found in
Mr, Strike's affidavit sworn July 20, 2010, filed on this motion,

25 Turning to alternatives, the CMI Entities have been exploring strategic alternatives since
February, 2009, Between November, 2009 and February, 2010, RBC Capital Markets conducted the
equity investment solicitation process of which I have already commented. While there is always a
theoretical possibility that a more advantageous plan could be developed than the Plan proposed, the
Monitor has concluded that there is no reason to believe that restarting the equity investment solici-
tation process or marketing 100% of the CMI Entities assets would result in a better or equally de-
sirable outcome. Furthermore, restarting the process could lead to operational difficulties including
issues relating to the CMI Entities' large studio suppliers and advertisers. The Monitor has also con-
firmed that it is unlikely that the recovery for a going concern liquidation sale of the assets of the
CMI Entities would result in greater recovery to the creditors of the CMI Entities. I am not satisfied
that there is any other alternative transaction that would provide greater recovery than the recoveries
contemplated in the Plan. Additionally, I am not persuaded that there is any oppression of creditor
rights or unfairness to sharcholders.
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26 The last consideration I wish to address is the public interest. If the Plan is implemented, the
CMI Entities will have achieved a going concern outcome for the business of the CTLP Plan Enti-
ties that fully and finally deals with the Goldman Sachs Parties, the Shareholders Agreement and
the defaulted 8% senior subordinated notes. It will ensure the continuation of employment for sub-
stantially all of the employees of the Plan Entities and will provide stability for the CMI Entities,
pensioners, suppliers, customers and other stakeholders. In addition, the Plan will maintain for the
general public broad access to and choice of news, public and other information and entertainment
programming, Broadcasting of news, public and entertainment programming is an important public
service, and the bankruptcy and liquidation of the CMI Entities would have a negative impact on the
Canadian public.

27 I should also mention section 36 of the CCAA which was added by the recent amendments
to the Act which came into force on September 18, 2009. This section provides that a debtor com-
pany may not sell or otherwise dispose of assets outside the ordinary course of business unless au-
thorized to do so by a court. The section goes on to address factors a court is to consider. In my
view, section 36 does not apply to transfers contemplated by a Plan. These transfers are merely
steps that are required to implement the Plan and to facilitate the restructuring of the Plan Entities'
businesses. Furthermore, as the CMI Entities are secking approval of the Plan itself, there is no risk
of any abuse. There is a further safeguard in that the Plan including the asset transfers contemplated
therein has been voted on and approved by Affected Creditors.

28 The Plan does include broad releases including some third party releases. In Metcalfe v.
Mansfield Alternative Investments II Corp.?, the Ontario Court of Appeal held that the CCAA court
has jurisdiction to approve a plan of compromise or arrangement that includes third party releases.
The Metcalfe case was extraordinary and exceptional in nature. It responded to dire circumstances
and had a plan that included releases that were fundamental to the restructuring. The Court held that
the releases in question had to be justified as part of the compromise or arrangement between the
debtor and its creditors. There must be a reasonable connection between the third party claim being
compromised in the plan and the restructuring achieved by the plan to warrant inclusion of the third
party release in the plan.

29 In the Metcalfe decision, Blair J.A. discussed in detail the issue of releases of third parties. I
do not propose to revisit this issue, save and except to stress that in my view, third party releases
should be the exception and should not be requested or granted as a matter of course.

30 In this case, the releases are broad and extend to include the Noteholders, the Ad Hoc Com-
mittee and others. Fraud, wilful misconduct and gross negligence are excluded. I have already ad-
dressed, on numerous occasions, the role of the Noteholders and the Ad Hoc Committee. I am satis-
fied that the CMI Entities would not have been able to restructure without materially addressing the
notes and developing a plan satisfactory to the Ad Hoc Committee and the Noteholders. The release
of claims is rationally connected to the overall purpose of the Plan and full disclosure of the releases
was made in the Plan, the information circular, the motion material served in connection with the
Meeting Order and on this motion. No one has appeared to oppose the sanction of the Plan that
contains these releases and they are considered by the Monitor to be fair and reasonable. Under the
circumstances, [ am prepared to sanction the Plan containing these releases.

31 Lastly, the Monitor is of the view that the Plan is advantageous to Affected Creditors, is fair
and reasonable and recommends its sanction. The board, the senior management of the CMI Enti-
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ties, the Ad Hoc Committee, and the CMI CRA all support sanction of the Plan as do all those ap-
pearing today.

32 In my view, the Plan is fair and reasonable and I am granting the sanction order requested.’

33 The Applicants also seek approval of the Plan Emergence Agreement. The Plan Emergence
Agreement outlines steps that will be taken prior to, upon, or following implementation of the Plan
and is a necessary corollary of the Plan. It does not confiscate the rights of any creditors and is nec-
essarily incidental to the Plan. I have the jurisdiction to approve such an agreement: Re Air Canada®
and Re Calpine Canada Energy Ltd." 1 am satisfied that the agreement is fair and reasonable and
should be approved.

34 It is proposed that on the Plan implementation date the articles of Canwest Global will be
amended to facilitate the settlement reached with the Existing Shareholders. Section 191 of the
CBCA permits the court to order necessary amendments to the articles of a corporation without
shareholder approval or a dissent right. In particular, section 191(1)(c) provides that reorganization
means a court order made under any other Act of Parliament that affects the rights among the cor-
poration, its shareholders and creditors, The CCAA is such an Act: Beatrice Foods v. Merrill Lynch
Capital Partners Inc.” and Re Laidlaw Inc®. Pursuant to section 191(2), if a corporation is subject to
a subsection (1) order, its articles may be amended to effect any change that might lawfully be made
by an amendment under section 173. Section 173(1)(e) and (h) of the CBCA provides that:

(1)  Subject to sections 176 and 177, the articles of a corporation may by special res-
olution be amended to

(e) create new classes of shares;

(h) change the shares of any class or series, whether issued or unissued, into a
different number of shares of the same class or series or into the same or a
different number of shares of other classes or series.

35 Section 6(2) of the CCAA provides that if a court sanctions a compromise or arrangement, it
may order that the debtor's constating instrument be amended in accordance with the compromise or
arrangement to reflect any change that may lawfully be made under federal or provincial law,

36 In exercising its discretion to approve a reorganization under section 191 of the CBCA, the
court must be satisfied that: (a) there has been compliance with all statutory requirements; (b) the
debtor company is acting in good faith; and (c) the capital restructuring is fair and reasonable: Re: 4
& M Cookie Co. Canada* and Mei Computer Technology Group Inc."

37 I am satisfied that the statutory requirements have been met as the contemplated reorganiza-
tion falls within the conditions provided for in sections 191 and 173 of the CBCA. I am also satis-
fied that Canwest Global and the other CMI Entities were acting in good faith in attempting to re-
solve the Existing Shareholder dispute, Furthermore, the reorganization is a necessary step in the
implementation of the Plan in that it facilitates agreement reached on June 23, 2010 with the Exist-
ing Shareholders. In my view, the reorganization is fair and reasonable and was a vital step in ad-
dressing a significant impediment to a satisfactory resolution of outstanding issues.

38 A post-filing claims procedure order is also sought. The procedure is designed to solicit,
identify and quantify post-filing claims. The Monitor who participated in the negotiation of the
proposed order is satisfied that its terms are fair and reasonable as am 1.
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39 In closing, I would like to say that generally speaking, the quality of oral argument and the
materials filed in this CCAA proceeding has been very high throughout. I would like to express my
appreciation to all counsel and the Monitor in that regard. The sanction order and the post-filing
claims procedure order are granted.

S.E. PEPALL J.
cp/e/qlafr/qlmxj/qljxr/qlcas/qljyw

1 R.S.C. 1985, ¢. C-36 as amended.

2 2000 ABQB 442 at para. 60, leave to appeal denied 2000 ABCA 238, aff'd 2001 ABCA 9,
leave to appeal to S.C.C. refused July 12, 2001, [2001] S.C.C.A. No 60.

3 Ibid,at para. 64 citing Olympia and York Developments Ltd. v. Royal Trust Co. [1993] O.J.
No. 545 (Gen. Div.) and Re: Cadillac Fairview Inc. [1995] O.J. No. 274 (Gen. Div.).

4 Ibid, at para. 3.

5(1993), 22 C.B.R. (3rd) 80 (Ont. Gen. Div.).
6 Ibid, at para. 6.

7 (2003), 43 C.B.R. (4th) 254 (QUE. S.C.).

8 (2008), 92 O.R. (3rd) 513 (C.A)).

9 The Sanction Order is extraordinarily long and in large measure repeats the Plan provisions.
In future, counsel should attempt to simplify and shorten these sorts of orders.

10 (2004), 47 C.B.R. (4th) 169 (Ont. S.C.1.).
11 (2007), 35 C.B.R. (5th) 1.

12 (1996), 43 CBR (4th) 10.

13 (2003), 39 CBR (4th) 239.

14 [2009] O.J. No. 2427 (S.C.1.) at para. 8/

15 [2005] Q.J. No. 22993 at para. 9.
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Case Name:

Algoma Steel Inc. (Re)

IN THE MATTER OF The Companies' Creditors Arrangement Act,
R.S.C. 1985, ¢. C-36 and The Business Corporations Act, R.S.0.
1990, c. B-16
AND IN THE MATTER OF a proposed plan of arrangement with
respect to Algoma Steel Inc.,

Algoma Steel Inc., applicant

[2002] O.J. No. 66
30 C.B.R. (4th) 1
111 A.C.W.S. (3d) 401
2002 CanLII 49571

Court File No. 01-CL-4115

Ontario Superior Court of Justice
In Bankruptcy and Insolvency - Commercial List

LeSage C.J.S.C.

Heard: December 19, 2001.
Oral Judgment: January 10, 2002.

(8 paras.)
Creditors and debtors -- Debtors relief legislation -- Companies' creditors arrangement legislation

-- Arrangement, judicial approval -- When available.

Motion by Algoma Steel for sanction of its Plan of Arrangement made under the Companies'
Creditors Arrangement Act. The Plan had been approved in meetings with very large quorums by
each class of affected creditors by votes substantially in excess of the statutory requirements.

HELD: Motion allowed. Algoma strictly complied with all the statutory requirements and had not



Page 2

acted in any way not authorized by the Act. The Plan was fair and reasonable.
Statutes, Regulations and Rules Cited:

Companies' Creditors Arrangement Act.

Counsel:

Michael Barrack, James D. Gage and Geoff R. Hall, for Algoma Steel Inc.
Edmond Lamek, for the Province of Ontario,

John B. Laskin, for the Noteholders.

James P, Dube, for Union Gas Limited.

James Grout, for the Monitor,

Michael Mazzuca, for the (Ontario) Superintendent of Financial Services.
Steven J. Weisz, for the Independent Pension Counsel.

Lily Harmer, for United Steelworkers of America.

1 LeSAGE C.J.S.C. (orally):-- Algoma Steel Inc. ("Algoma") has brought this sanction motion
now that its Plan of Arrangement, its Third Plan, has been approved by the statutory majorities of its
five classes of affected creditors:

0 Municipality of Unanimous in Writing
Sault Ste. Marie

2) 132 80.3% by number; 79.9%
Noteholders by dollar value

3) 1183 93.8% by number; 94.8%
Indexed Pensioners by dollar value

4) 677 99.3% by number; 99.5%
Non-Indexed Pensioners by dellar value

&) 213 100% by number;
General Unsecured Creditors 100% by dollar value

2 In a sanction hearing under the Companies' Creditors Arrangement Act ("CCAA") the general
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principles to be applied in the exercise of the court's discretion are:

(a) There must be strict compliance with all statutory requirements and
adherence to the previous orders of the court;

(b) All materials filed and procedures carried out must be examined to
determine if anything has been done or purported to be done which is not
authorized by the CCAA; and

(c)  The Plan must be fair and reasonable.

See Re Northland Properties Ltd. (1988), 73 C.B.R. (N.S.) 175 (B.C.S.C.), affirmed (1989), 73
C.B.R. (N.S.) 195 (B.C.C.A)) at p. 201; Re Campeau Corp. (1992), 10 C.B.R. (3d) 104 (Ont. Gen.
Div.) at p. 109; Olympia & York Developments Ltd. v. Royal Trust Co. (1993), 12 O.R. (3d) 500
(Gen. Div.) at p. 506; Re Sammi Atlas Inc. (1998), 3 C.B.R. (4th) 171 (Ont. Gen. Div.) at pp. 172-3;
Re Canadian Airlines Corp., [2000] 10 W.W.R. 269 (Alta. Q.B.), leave to appeal dismissed, [2000]
10 W.W.R. 314 (Alta. C.A)). —_

3 Iam satisfied that on the material before me that Algoma was held to be a corporation which
was able to avail itself of the CCAA, that the Third Plan was filed with the court in accordance with
the previous orders, that notices were appropriately given and published as to claims and meetings
(including the adjourned meeting of the Noteholders on December 10 and the "revote" meetings of
the other classes on December 17th (with the municipality voting by resolution in writing by
December 14th), that the subject meetings were held in accordance with the directions of the court
and that the Third Plan was approved by the requisite majority (majority in number representing
two-thirds in value of the class represented) with a quorum present. Thus it appears to me that items
(a) and (b) have been met.

.

————

4  The remaining issue (c) is whether the court determines that the Third Plan is fair and
reasonable. The previous Second Plan was overwhelmingly approved by all classes except that of
the Noteholders who decisively turned it down on December 7th. On the weekend after the turn
down, to their credit the Chief Restructuring Officer Hap Stephen and management of Algoma, with
the assistance of the Monitor, reinstituted negotiations with advisors to the Noteholders, to the
lending banks and to the union. As Justice Farley was brought in on an emergency basis on Sunday,
December 9th in the role of facilitator, he did not think it appropriate to sit today in judgment of a
plan which he was involved in having a hand in resolving. He therefore asked me to take on the
sanction hearing. What evolved out of these negotiations was the Third Plan - the result of
discussion, understanding, negotiating and hard bargaining, all in the face of a substantially more
unpalatable alternative - the receivership of Algoma with continued unsettled conditions, a severe
lack of confidence and a swift erosion of business. The Third Plan on the other hand allows Algoma
to go forward with a brighter future relative to the alternative.

5 AsFarley J. stated at pp. 173-4 of Sammi Atlas in reference to the 3rd element for
consideration:
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... Is the Plan fair and reasonable? A plan under the CCAA is a compromise; it
cannot be expected to be perfect. It should be approved if it is fair, reasonable
and equitable. Equitable treatment is not necessarily equal treatment. Equal
treatment may be contrary to equitable treatment. One must look at the creditors
as a whole (i.e. generally) and to the objecting creditors (specifically) and see if
rights are compromised in an attempt to balance interests (and have the pain of
the compromise equitably shared) as opposed to a confiscation of rights: see
Campeau Corp., Re (1992), 10 C.B.R. (3d) 104 (Ont. Gen. Div.) atp. 109. Itis
recognized that the CCAA contemplates that a minority of creditors is bound by
the plan which a majority have approved - subject only to the court determining |
that the plan is fair and reasonable: see Northland Properties Ltd. at p. 201;
Olympia & York Developments Ltd, at p. 509. ...

Later on the same page he continued:

Those voting on the Plan (and I note there was a very significant "quorum”
present at the meeting) do so on a business basis. As Blair J. said at p. 510 of
Olympia & York Developments Ltd.:

As the other courts have done, I observe that it is not my function to
second guess the business people with respect to the "business" aspects of
the Plan, descending into the negotiating arena and substituting my own
view of what is a fair and reasonable compromise or arrangement for that
of the business judgment of the participants. The parties themselves know
best what is in their interests in those areas.

The court should be appropriately reluctant to interfere with the business
decisions of creditors reached as a body. ...

I accept those observations. Here the Third Plan has been approved in meetings with very large
quorums by each class of affected creditors by votes substantially in excess of the statutory
requirements and this speaks positively of the view of those voting. As a side note I see that Algoma
and the two locals of the Union have reached a tentative agreement on new collective agreements,
meeting the requirements of the Third Plan and that ratification votes will soon take place. The
prospects for the business enterprise of Algoma surviving in the long run are better than the likely
alternative - and this for the benefit of all classes of affected creditors, not to mention for the benefit
of all stakeholders in this situation including Algoma's employees, the three levels of government
and the citizens of Sault Ste. Marie and its surrounding area. All those who have participated
directly or indirectly in the evolution of the Third Plan or in manifesting support for it or its
underpinnings are to be congratulated and applauded for their positive and thoughtful contribution.

——
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6 It seems to me that in these circumstances there has been an appropriate, fair and reasonable
balancing of interests. I therefore find that the Third Plan is fair and reasonable.

7  The Third Plan is sanctioned and approved. Order accordingly together with the ancillary relief
requested including the amendment to Algoma's articles of incorporation to cancel the existing
common shares (as not having any value); see s. 186 of the (Ontario) Business Corporations Act; Re
Beatrice Foods Inc., Oct. 21, 1996 unreported decision of Houlden J.A. sitting in the Ontario
General Division; Canadian Airlines, supra, at pp. 288-90.

8 Ipause to note that this is the second time in a decade that Algoma has had to seek insolvency
protection under the CCAA. It has been operating in difficult markets in unsettled times. But that is
inherent in the nature of competitive markets, Everyone involved will have to do their part - in fact
go the extra mile - to ensure to the maximum human possibility that Algoma survives - and
prospers, that it is strongly competitive, innovative, flexible and able to withstand temporary
adversity. It will take a cooperative team effort. The cost of failure to this beautiful northern Ontario
community and the spillover to the three levels of government (including environmental concerns,
welfare payments, tax losses, unemployment claims, etc.) would be immense. The benefits of
success are obvious to those directly affected - employees, sharcholders, pensioners, creditors - but
as well there is the positive multiplier effect for the community as well as the breathing space for
the three levels of government to look at flexibility and diversification programs. So in closing, I
would say: "Remember the past - but build for the future."

LeSAGE C.J.S.C.

cp/d/qthec/qlmlt
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-Case Name:

Sino-Forest Corp. (Re)

IN THE MATTER OF the Companies' Creditors Arrangement Act,
R.S.C. 1985, ¢. C-36, as amended
AND IN THE MATTER OF a Plan of Compromise or Arrangement of
Sino-Forest Corporation, Applicant

[2012] O.J. No. 1499
2012 ONSC 2063

Court File No. CV-12-9667-00CL

Ontario Superior Court of Justice
Commercial List

G.B. Morawetz J.

Heard: March 30, 2012,
Judgment: April 2, 2012,

(52 paras.)

Bankruptcy and insolvency law -- Companies' Creditors Arrangement Act (CCAA) matters --
Application of Act -- Where total claim exceeds $5,000,000 -- Compromises and arrangements --
Monitors -- Costs of administration -- Application by company for initial order and sale process
order under Companies' Creditors Arrangement Act ("CCAA") allowed -- Applicant entered
support agreement with substantial numbers of noteholders, which required it to pursue CCAA plan
and sale process -- Applicant was debtor company within meaning of CCAA and was insolvent,
having issued noted with combined principal of $1.8 billion -- Applicant met statutory requirements
Jor relief under CCAA -- Appropriate to grant relief under CCAA and provide stay of proceedings --
Monitor appointed -- Administration charge and director’s charge were fair and reasonable -- Sale
process required.

Application by Sino-Forest Corporation ("SFC") for an initial order and sale process order under the
Companies' Creditors Arrangement Act ("CCAA"). SFC had entered into a support agreement with
a substantial number of its noteholders, which required SFC to pursue a CCAA plan and a sale
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process. SFC's registered office was in Ontario. Its principal executive office was in Hong Kong,.
SFC was related to the Sino-Forest companies, whose primary business involved the sale of wood
and wood products from China. The Ontario Securities Commission had issued a cease trade order
with respect to SFC's securities. SFC was the defendant in eight class action lawsuits in Canada.
SFC had issued four notes with a combined principal amount of $1.8 billion.

HELD: Application allowed. SFC was a debtor company within the meaning of the CCAA and was
insolvent. As a Canadian Business Corporations Act company that was insolvent with debts in
excess of $5 million, it met the statutory requirements for relief under the CCAA. Tt was appropriate
to grant SFC relief under the CCAA and to provide for a stay of proceedings. FTT Consulting
Canada Inc. ("FTI") was appointed as monitor, An administration charge in respect of the fees and
expenses of FTI and other professionals was appropriate. A director's charge was fair and
reasonable. A sale process was required to determine whether there was an interested party that
would be willing to purchase SFC's business operations,

Statutes, Regulations and Rules Cited:

Business Corporations Act (Ontario), R.S.0. 1990, c. B.16,

Canada Business Corporations Act, R.S.C. 1985 c. C-44,

Companies' Creditors Arrangement Act, R.S.C. 1985, c¢. C-36,s. 11.51,s. 11.52
U.S. Bankruptcy Code, Chapter 15

Counsel:

Robert W. Staley, Kevin Zych, Derek J. Bell and Jonathan Bell, for the Applicant.
E.A. Sellers, for the Sino Forest Corporation Board of Directors.

Derrick Tay and Jennifer Stam, for the Proposed Monitor, FTT Consulting Canada, Inc.
R.J. Chadwick, B. O'Neill and C. Descours, for the Ad Hoc Noteholders.

M. Starnino, for counsel in the Ontario class action.

P. Griffin, for Ernst & Young,.

Jim Grout and Hugh Craig, for the Ontario Securities Commission.

Scott Bomhof, for Credit Suisse, TD and the underwriter defendants in the Canadian class action.
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ENDORSEMENT

G.B. MORAWETZ J.:--
OVERVIEW

1 The Applicant, Sino-Forest Corporation ("SFC"), moves for an Initial Order and Sale Process
Order under the Companies' Creditors Arrangement Act ("CCAA").

2 The factual basis for the application is set out in the affidavit of Mr. W. Judson Martin, sworn
March 30, 2012, Additional detail has been provided in a pre-filing report provided by the proposed
monitor, FTI Consulting Canada Inc. ("FTI"),

3 Counsel to SFC advise that, after extensive arm's-length negotiations, SFC has entered into a
Support Agreement with a substantial number of its Noteholders, which requires SFC to pursue a
CCAA plan as well as a Sale Process.

4 Counsel to SFC advises that the restructuring transactions contemplated by this proceeding are
intended to:

(a) separate Sino-Forest's business operations from the problems facing SFC
outside the People's Republic of China ("PRC") by transferring the
intermediate holding companies that own the "business" and SFC's
inter-company claims against its subsidiaries to a newly formed company
owned primarily by the Noteholders in compromise of their claims;

(b) effect a Sale Process to determine whether anyone will purchase SFC's
business operations for an amount of consideration acceptable to SFC and
its Noteholders, with potential excess being made available to Junior
Constituents;

(c) create a structure that will enable litigation claims to be pursued for the
benefit of SFC's stakeholders; and

(d) allow Junior Constituents some "upside" in the form of a profit
participation if Sino-Forest's business operations acquired by the
Noteholders are monetized at a profit within seven years from Plan
implementation.

5 The relief sought by SFC in this application includes:

(i) astay of proceedings against SFC, its current or former directors or
officers, any of SFC's property, and in respect of certain of SFC's
subsidiaries with respect to the note indentures issued by SFC;

(i1)  the granting of a Directors' Charge and Administration Charge on certain
of SFC's property;
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(iii) the approval of the engagement letter of SFC's financial advisor, Houlihan
Lokey;

(iv) the relieving of SFC of any obligation to call and hold an annual meeting
of shareholders until further order of this court; and

(v) the approval of sales process procedures,

FACTS

6 SFC was formed under the Business Corporations Act (Ontario), R.S.0. 1990, c. B-16, and in
2002 filed articles of continuance under the Canada Business Corporations Act, R.S.C. 1985 c.
C-44 ("CBCA™M).

7  Since 1995, SFC has been a publicly-listed company on the TSX. SFC's registered office is in
Mississauga, Ontario, and its principal executive office is in Hong Kong.

8 A total of 137 entities make up the Sino-Forest Companies: 67 PRC incorporated entities (with
12 branch companies), 58 BVI incorporated entities, 7 Hong Kong incorporated entities, 2 Canadian
entities and 3 entities incorporated in other jurisdictions.

9  SFC currently has three employees. Collectively, the Sino-Forest Companies employ a total of
approximately 3,553 employees, with approximately 3,460 located in the PRC and approximately
90 located in Hong Kong,

10  Sino-Forest is a publicly-listed major integrated forest plantation operator and forest
productions company, with assets predominantly in the PRC. Its principal businesses include the
sale of standing timber and wood logs, the ownership and management of forest plantation trees,
and the complementary manufacturing of downstream engineered-wood products.

11  Substantially all of Sino-Forest's sales are generated in the PRC.

12 On June 2, 2011, Muddy Waters LLC published a report (the "MW Report") which, according
to submissions made by SFC, alleged, among other things, that SFC is a "near total fraud" and a
"ponzi scheme".

13 On the same day that the MW Report was released, the board of directors of SFC appointed an
independent committee to investigate the allegations set out in the MW Report.

14  In addition, investigations have been launched by the Ontario Securities Commission
("OSC"), the Hong Kong Securities and Futures Commissions ("HKSFC") and the Royal Canadian
Mounted Police ("RCMP").

15 On August 26, 2011, the OSC issued a cease trade order with respect to the securities of SFC
and with respect to certain senior management personnel. With the consent of SFC, the cease trade
order was extended by subsequent orders of the OSC.
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16 SFC and certain of its officers, directors and employees, along with SFC's current and former

auditors, technical consultants and various underwriters involved in prior equity and debt offerings,
have been named as defendants in eight class action lawsuits in Canada. Additionally, a class action
was commenced against SFC and other defendants in the State of New York.

17 The affidavit of Mr. Martin also points out that circumstances are such that SFC has not been
able to release Q3 2011 results and these circumstances could also impact SFC's historical financial
statements and its ability to obtain an audit for its 2011 fiscal year. On January 10, 2012, SFC
cautioned that its historic financial statements and related audit reports should not be relied upon.

18 SFC has issued four series of notes (two senior notes and two convertible notes), with a
combined principal amount of approximately $1.8 billion, which remain outstanding and mature at
various times between 2013 and 2017. The notes are supported by various guarantees from
subsidiaries of SFC, and some are also supported by share pledges from certain of SFC's
subsidiaries.

19  Mr. Martin has acknowledged that SFC's failure to file the Q3 results constitutes a default
under the note indentures.

20 On January 12,2012, SFC announced that holders of a majority in principal amount of SFC's
senior notes due 2014 and its senior notes due 2017 agreed to waive the default arising from SFC's
failure to release the Q3 results on a timely basis.

21 The waiver agreements expire on the earlier of April 30, 2012 and any earlier termination of
the waiver agreements in accordance with their terms. In addition, should SFC fail to file its audited
financial statements for its fiscal year ended December 31, 2011 by March 30, 2012, the indenture
trustees would be in a position to accelerate and enforce the approximately $1.8 billion in notes.

22 The audited financial statements for the fiscal year that ended on December 31, 2011 have not
yet been filed.

23 Mr. Martin also deposes that, although the allegations in the MW Report have not been
substantiated, the allegations have had a catastrophic negative impact on Sino-Forest's business
activities and there has been a material decline in the market value of SFC's common shares and
notes. Further, credit ratings were lowered and ultimately withdrawn.

24  Mr. Martin contends that the various investigations and class action lawsuits have required,
and will continue to require, that significant resources be expended by directors, officers and
employees of Sino-Forest. This has also affected Sino-Forest's ability to conduct its operations in
the normal course of business and the business has effectively been frozen and ground to a halt. In
addition, SFC has been unable to secure or renew certain existing onshore banking facilities and has
been unable to obtain offshore letters of credit to facilitate its trading business. Further,
relationships with the PRC government, local government, and suppliers have become strained,
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making it increasingly difficult to conduct any business operations.

25 Asnoted above, following arm's-length negotiations between SFC and the Ad Hoc
Noteholders, the parties entered into a Support Agreement which provides that SFC will pursue a
CCAA plan on the terms set out in the Support Agreement in order to implement the agreed upon
restructuring transaction.

APPLICATION OF THE CCAA
26 SFCis a corporation continued under the CBCA and is a "company" as defined in the CCAA.

27 SFC also takes the position that it is a "debtor company" within the meaning of the CCAA. A
"debtor company" includes a company that is insolvent.

28 The issued and outstanding convertible and senior notes of SFC total approximately $1.8
billion. The waiver agreements with respect to SFC's defaults under the senior notes expire on April
30, 2012. Mr. Martin contends that, but for the Support Agreement, which requires SFC to pursue a
CCAA plan, the indenture trustees under the notes would be entitled to accelerate and enforce the
rights of the Noteholders as soon as April 30, 2012. As such, SFC contends that it is insolvent as it
is "reasonably expected to run out of liquidity within a reasonable proximity of time" and would be
unable to meet its obligations as they come due or continue as a going concern. See Re Stelco
[2004] O.J. No. 1257 at para. 26; leave to appeal to C.A. refused [2004] O.J. No. 1903; leave to
appeal to S.C.C. refused [2004] S.C.C.A. No. 336; and ATB Financial v. Metcalfe and Mansfield
Alternative Investments Il Corp., [2008] O.J. No. 1818 (S.C.J.) at paras. 12 and 32.

29  For the purposes of this application, I accept that SFC is a "debtor company" within the
meaning of the CCAA and is insolvent; and, as a CBCA company that is insolvent with debts in
excess of $5 million, SFC meets the statutory requirements for relief under the CCAA.

30 The required financial information, including cash-flow information, has been filed,

31 Iam satisfied that it is appropriate to grant SFC relief under the CCAA and to provide for a
stay of proceedings. FTI Consulting Canada, Inc., having filed its Consent to act, is appointed
Monitor.

THE ADMINISTRATION CHARGE

32 SFC has also requested an Administration Charge. Section 11.52 of the CCAA provides the
court with the jurisdiction to grant an Administration Charge in respect of the fees and expenses of
FTI and other professionals.

33 Iam satisfied that, in the circumstances of this case, an Administration Charge in the
requested amount is appropriate. In making this determination I have taken into account the
complexity of the business, the proposed role of the beneficiaries of the charge, whether the
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quantum of the proposed charge appears to be fair and reasonable, the position of the secured
creditors likely to be affected by the charge and the position of FTI.

34 In this case, FTI supports the Administration Charge. Further, it is noted that the
Administration Charge does not seck a super priority charge ranking ahead of the secured creditors.

THE DIRECTORS' CHARGE

35 SFC also requests a Directors' Charge. Section 11.51 of the CCAA provides the court with the
jurisdiction to grant a charge in favour of any director to indemnify the director against obligations
and liabilities that they may incur as a director of the company after commencement of the CCAA
proceedings.

36 Having reviewed the record, I am satisfied that the Directors' Charge in the requested amount
is appropriate and necessary. In making this determination, I have taken into account that the
continued participation of directors is desirable and, in this particular case, absent the Directors'
Charge, the directors have indicated they will not continue in their participation in the restructuring
of SFC. I am also satisfied that the insurance policies currently in place contain exclusions and
limitations of coverage which could leave SFC's directors without coverage in certain
circumstances.

37 In addition, the Directors' Charge is intended to rank behind the Administration Charge.
Further, FTI supports the Directors' Charge and the Directors' Charge does not seek a super priority
charge ranking ahead of secured creditors.

38 Based on the above, I am satisfied that the Directors' Charge is fair and reasonable in the
circumstances.

THE SALE PROCESS
39 SFC has also requested approval for the Sale Process.

40 The CCAA is to be given a broad and liberal interpretation to achieve its objectives and to
facilitate the restructuring of an insolvent company. It has been held that a sale by a debtor, which
preserves its businesses as a going concern, is consistent with these objectives, and the court has the
jurisdiction to authorize such a sale under the CCAA in the absence of a plan. See Re Nortel
Networks Corp., [2009] O.J. No. 3169 (S.C.J.) at paras. 47-48.

41 The following questions may be considered when determining whether to authorize a sale
under the CCAA in the absence of a plan (See Re Nortel Networks Corp., supra at para. 49):

(i)  Is the sale transaction warranted at this time?
(i1)  Will the sale benefit the "whole economic community"?
(iii) Do any of the debtors' creditors have a bone fide reason to object to the sale of
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the business?
(iv) Is there a better alternative?

42  Counsel submits that as a result of the uncertainty surrounding SFC, it is impossible to know
what an interested third party might be willing to pay for the underlying business operations of SFC
once they are separated from the problems facing SFC outside the PRC. Counsel further contends
that it is only by running the Sale Process that SFC and the court can determine whether there is an
interested party that would be willing to purchase SFC's business operations for an amount of
consideration that is acceptable to SFC and its Noteholders while also making excess funds
available to Junior Constituents.

43 Based on a review of the record, the comments of FT1, and the support levels being provided
by the Ad Hoc Noteholders Committee, I am satisfied that the aforementioned factors, when
considered in the circumstances of this case, justify the approval of the Sale Process at this point in
time.

ANCILLARY RELIEF

44 Tam also of the view that it is impractical for SFC to call and hold its annual general meeting
at this time and, therefore, I am of the view that it is appropriate to grant an order relieving SFC of
this obligation.

45 SFC seeks to have FTI authorized, as a formal representative of SFC, to apply for recognition
of these proceedings, as necessary, in any jurisdiction outside of Canada, including as "foreign main
proceedings" in the United States pursuant to Chapter 15 of the U.S. Bankruptcy Code. Counsel
contends that such an order is necessary to facilitate the restructuring as, among other things, SFC
faces class action lawsuits in New York, the notes are governed by New York law, the indenture
trustees are located in New York and certain of the SFC subsidiaries may face proceedings in
foreign jurisdictions in respect of certain notes issued by SFC. In my view, this relief is appropriate
and is granted.

46 SFC also requests an order approving:

(i)  the Financial Advisor Agreement; and
(i) Houlihan Lokey's retention by SFC under the terms of the agreement,

47 Both SFC and FTI believe that the quantum and nature of the remuneration provided for in the
Financial Advisor Agreement is fair and reasonable and that an order approving the Financial
Advisor Agreement is appropriate and essential to a successful restructuring of SFC. This request
has the support of parties appearing today and, in my view, is appropriate in the circumstances and
is therefore granted.

DISPOSITION
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48 Accordingly, the relief requested by SFC is granted and orders shall issue substantially in the
form of the Initial Order and the Sale Process Order included the Application Record.

MISCELLANEOUS
49  SFC has confirmed that it is bound by the Support Agreement and intends to comply with it.

50 The come-back hearing is scheduled for Friday, April 13, 2012, The orders granted today
contain a come-back clause. The orders were made on extremely short notice and for all practical
purposes are to be treated as being made ex parte.

51 The scheduling of future hearings in this matter shall be coordinated through counsel to the
Monitor and the Commercial List Office.

52 Finally, it would be helpful if counsel could also file materials on a USB key in addition to a
paper record.

G.B. MORAWETZ J.

cp/e/qlmdl/qljxr
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Case Name:

Stelco Inc. (Re)

IN THE MATTER OF the Companies' Creditors
Arrangement Act, R.S.C, 1985, c. C-36, as amended
AND IN THE MATTER OF a proposed plan of Compromise or
Arrangement with respect to Stelco Inc. and the other
applicants listed in Schedule "A"
AN APPLICATION UNDER the Companies' Creditors
Arrangement Act, R.S.C. 1985, c. C-36, as amended

[2004] O.J. No. 1257

[2004] O.T.C. 284

48 C.B.R. (4th) 299
129 A.C.W.S. (3d) 1065
2004 CarswellOnt 1211

Court File No. 04-CL-5306
Ontario Superior Court of Justice
Commercial List
Farley J.

Heard: March 5, 2004.
Judgment; March 22, 2004.

(70 paras.)

Creditors and debtors -- Debtors' relief legislation -- Companies' creditors arrangement legislation
-- Setting aside or varying order.

Application by the applicant union to rescind an initial order and dismiss the application of Stelco
Inc for access to the protection and process under the Companies' Creditors Arrangement Act, on
the basis that Stelco was not a debtor company as it was not insolvent. Stelco filed its application
for protection on January 29, 2004. Experts deposed that Stelco would run out of funding by No-



Page 2

vember 2004, It did not expect any increase in its credit line with its lenders or to access further
outside funding,. Its cash had gone from a positive $209 million to a negative $114 million.

HELD: Application dismissed. The time to determine whether Stelco was insolvent was the date of
filing. Stelco was insolvent at the date of filing as there was a reasonably foreseeable expectation
that there was a looming liquidity condition or crisis that would result in Stelco running out of
"cash" to pay its debts as they generally became due in the future, without the benefit of the stay and
ancillary protection and procedure by court authorization, pursuant to an order. Stelco was therefore
a debtor company as at the date of filing and was entitled to apply for the CCAA initial order.

Statutes, Regulations and Rules Cited:
Bankruptcy and Insolvency Act, ss. 2(1), 43(7), 121(1), 121(2).
Companies' Creditors Arrangement Act, ss. 2, 12.

Winding-Up and Restructuring Act.

Counsel:

Michael E. Barrack, James D. Gage and Geoff R. Hall, for the applicants.

David Jacobs and Michael McCreary, for Locals 1005, 5328 and 8782 of the United Steel Workers
of America.

Ken Rosenberg, Lily Harmer and Rob Centa, for United Steelworkers of America.
Bob Thornton and Kyla Mahar, for Ernst & Young Inc., Monitor of the applicants.
Kevin J, Zych, for the Informal Committee of Stelco Bondholders.

David R. Byers, for CIT.

Kevin McElcheran, for GE.

Murray Gold and Andrew Hatnay, for Retired Salaried Beneficiaries.

Lewis Gottheil, for CAW Canada and its Local 523.

Virginie Gauthier, for Fleet.

H. Whiteley, for CIBC.

Gail Rubenstein, for FSCO,

Kenneth D, Kraft, for EDS Canada Inc.

1 FARLEY J. (endorsement):-- As argued this motion by Locals 1005, 5328 and 8782 United
Steel Workers of America (collectively "Union") to rescind the initial order and dismiss the applica-
tion of Stelco Inc. ("Stelco™) and various of its subsidiaries (collectively "Sub Applicants") for ac-
cess to the protection and process of the Companies' Creditors Arrangement Act ("CCAA"™) was that
this access should be denied on the basis that Stelco was not a "debtor company" as defined in s. 2
of the CCAA because it was not insolvent.

2 Allow me to observe that there was a great deal of debate in the materials and submissions as
to the reason(s) that Stelco found itself in with respect to what Michael Locker (indicating he was
"an expert in the area of corporate restructuring and a leading steel industry analyst™) swore to at
paragraph 12 of his affidavit was the "current crisis":
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12. Contending with weak operating results and resulting tight cash flow, manage-
ment has deliberately chosen not to fund its employee benefits. By contrast, Do-
fasco and certain other steel companies have consistently funded both their em-
ployee benefit obligations as well as debt service. If Stelco's management had
chosen to fund pension obligations, presumably with borrowed money, the cur-
rent crisis and related restructuring plans would focus on debt restructuring as
opposed to the reduction of employee benefits and related liabilities. [Emphasis
added.]

3 For the purpose of determining whether Stelco is insolvent and therefore could be considered
to be a debtor company, it matters not what the cause or who caused the financial difficulty that
Stelco is in as admitted by Locker on behalf of the Union. The management of a corporation could
be completely incompetent, inadvertently or advertently; the corporation could be in the grip of
ruthless, hard hearted and hard nosed outside financiers; the corporation could be the innocent vic-
tim of uncaring policy of a level of government; the employees (unionized or non-unionized) could
be completely incompetent, inadvertently or advertently; the relationship of labour and management
could be absolutely poisonous; the corporation could be the victim of unforeseen events affecting its
viability such a as a fire destroying an essential area of its plant and equipment or of rampaging
dumping. One or more or all of these factors (without being exhaustive), whether or not of varying
degree and whether or not in combination of some may well have been the cause of a corporation's
difficulty. The point here is that Stelco's difficulty exists; the only question is whether Stelco is in-
solvent within the meaning of that in the "debtor company" definition of the CCAA. However, 1
would point out, as I did in closing, that no matter how this motion turns out, Stelco does have a
problem which has to be addressed - addressed within the CCAA process if Stelco is insolvent or
addressed outside that process if Stelco is determined not to be insolvent. The status quo will lead to
ruination of Stelco (and its Sub Applicants) and as a result will very badly affect its stakeholder,
including pensioners, employees (unionized and non-unionized), management, creditors, suppliers,
customers, local and other governments and the local communities. In such situations, time is a pre-
cious commodity; it cannot be wasted; no matter how much some would like to take time outs, the
clock cannot be stopped. The watchwords of the Commercial List are equally applicable in such
circumstances. They are communication, cooperation and common sense. I appreciate that these
cases frequently invoke emotions running high and wild; that is understandable on a human basis
but it is the considered, rational approach which will solve the problem.

4 The time to determine whether a corporation is insolvent for the purpose of it being a "debtor
company" and thus able to make an application to proceed under the CCAA is the date of filing, in
this case January 29, 2004.

5 The Monitor did not file a report as to this question of insolvency as it properly advised that it
wished to take a neutral role. I understand however, that it did provide some assistance in the prep-
aration of Exhibit C to Hap Steven's affidavit.

6 If I determine in this motion that Stelco is not insolvent, then the initial order would be set
aside. See Montreal Trust Co. of Canada v. Timber Lodge Ltd. (1992), 15 C.B.R. (3d) 14
(P.E.I.C.A.). The onus is on Stelco as I indicated in my January 29, 2004 endorsement.

7 S. 2 of the CCAA defines "debtor company" as:
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"debtor company" means any company that:

(a) is bankrupt or insolvent;

(b) has committed an act of bankruptcy within the meaning of Bankruptcy and
Insolvency Act ["BIA"] or deemed insolvent within the meaning of the
Winding-Up and Restructuring Act, whether or not proceedings in respect
of the company have been taken under either of those Acts;

(c) has made an authorized assignment against which a receiving order has
been made under the Bankruptcy and Insolvency Act; or

(d) s in the course of being wound-up under the Winding-Up and Restructur-
ing Act because the company is insolvent.

8 Counsel for the Existing Stelco Lenders and the DIP Lenders posited that Stelco would be
able to qualify under (b) in light of the fact that as of January 29, 2004 whether or not it was entitled
to receive the CCAA protection under (a) as being insolvent, it had ceased to pay its pre-filing
debts. I would merely observe as I did at the time of the hearing that I do not find this argument at-
tractive in the least. The most that could be said for that is that such game playing would be ill ad-
vised and in my view would not be rewarded by the exercise of judicial discretion to allow such an
applicant the benefit of a CCAA stay and other advantages of the procedure for if it were capri-
ciously done where there is not reasonable need, then such ought not to be granted. However, I
would point out that if a corporation did capriciously do so, then one might well expect a credi-
tor-initiated application so as to take control of the process (including likely the ouster of manage-
ment including directors who authorized such unnecessary stoppage); in such a case, while the cor-
poration would not likely be successful in a corporation application, it is likely that a creditor appli-
cation would find favour of judicial discretion.

9 This judicial discretion would be exercised in the same way generally as is the case where s.
43(7) of the BIA comes into play whereby a bankruptcy receiving order which otherwise meets the
test may be refused. See Re Kenwood Hills Development Inc. (1995), 30 C.B.R. (3d) 44 (Ont. Gen,
Div.) where at p. 45 I observed:

The discretion must be exercised judicially based on credible evidence; it should
be used according to common sense and justice and in a manner which does not
result in an injustice: See Re Churchill Forest Industries (Manitoba) Ltd. (1971),
16 C.B.R. (NS) 158 (Man. Q.B.).

10 Anderson J. in Re MGM Electric Co. Ltd. (1982), 42 C.B.R. (N.S.) 29 (Ont. S.C.) at p. 30
declined to grant a bankruptcy receiving order for the eminently good sense reason that it would be
counterproductive: "Having regard for the value of the enterprise and having regard to the evidence
before me, I think it far from clear that a receiving order would confer a benefit on anyone." This
common sense approach to the judicial exercise of discretion may be contrasted by the rather more
puzzling approach in Re TDM Software Systems Inc. (1986), 60 C.B.R. (N.S.) 92 (Ont. S.C.).

11 The Union, supported by the International United Steel Workers of America ("Internation-
al"), indicated that if certain of the obligations of Stelco were taken into account in the determina-
tion of insolvency, then a very good number of large Canadian corporations would be able to make
an application under the CCAA. I am of the view that this concern can be addressed as follows, The
test of insolvency is to be determined on its own merits, not on the basis that an otherwise techni-
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cally insolvent corporation should not be allowed to apply. However, if a technically insolvent cor-
poration were to apply and there was no material advantage to the corporation and its stakeholders
(in other words, a pressing need to restructure), then one would expect that the court's discretion
would be judicially exercised against granting CCAA protection and ancillary relief. In the case of
Stelco, it is recognized, as discussed above, that it is in crisis and in need of restructuring - which
restructuring, if it is insolvent, would be best accomplished within a CCAA proceeding. Further, I
am of the view that the track record of CCAA proceedings in this country demonstrates a healthy
respect for the fundamental concerns of interested parties and stakeholders. I have consistently ob-
served that much more can be achieved by negotiations outside the courtroom where there is a rea-
sonable exchange of information, views and the exploration of possible solutions and negotiations
held on a without prejudice basis than likely can be achieved by resorting to the legal combative
atmosphere of the courtroom. A mutual problem requires a mutual solution. The basic interest of the
CCAA is to rehabilitate insolvent corporations for the benefit of all stakeholders. To do this, the
cause(s) of the insolvency must be fixed on a long term viable basis so that the corporation may be
turned around. It is not achieved by positional bargaining in a tug of war between two parties, each
trying for a larger slice of a defined size pie; it may be achieved by taking steps involving shorter
term equitable sacrifices and implementing sensible approaches to improve productivity to ensure
that the pie grows sufficiently for the long term to accommodate the reasonable needs of the parties.

12 It appears that it is a given that the Sub Applicants are in fact insolvent. The question then is
whether Stelco is insolvent.

13 There was a question as to whether Stelco should be restricted to the material in its applica-
tion as presented to the Court on January 29, 2004. I would observe that CCAA proceedings are not
in the nature of the traditional adversarial lawsuit usually found in our courtrooms. It seems to me
that it would be doing a disservice to the interest of the CCAA to artificially keep the Court in the
dark on such a question. Presumably an otherwise deserving "debtor company" would not be al-
lowed access to a continuing CCAA proceeding that it would be entitled to merely because some
potential evidence were excluded for traditional adversarial technical reasons. I would point out that
in such a case, there would be no prohibition against such a corporation reapplying (with the addi-
tional material) subsequently. In such a case, what would be the advantage for anyone of a "pause"
before being able to proceed under the rehabilitative process under the CCAA. On a practical basis,
I would note that all too often corporations will wait too long before applying, at least this was a
significant problem in the early 1990s. In Re Inducon Development Corp. (1991), 8 C.B.R. (3d) 306
(Ont. Gen. Div.), I observed:

Secondly, CCAA is designed to be remedial; it is not, however, designed to be
preventative. CCAA should not be the last gasp of a dying company; it should be
implemented, if it is to be implemented, at a stage prior to the death throe,

14 It seems to me that the phrase "death throe" could be reasonably replaced with "death spi-
ral". In Re Cumberland Trading Inc. (1994), 23 C.B.R. (3d) 225 (Ont. Gen. Div.), I went on to ex-
pand on this at p. 228:

I would also observe that all too frequently debtors wait until virtually the last
moment, the last moment, or in some cases, beyond the last moment before even
beginning to think about reorganizational (and the attendant support that any
successful reorganization requires from the creditors). I noted the lamentable
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tendency of debtors to deal with these situations as "last gasp" desperation moves
in Re Inducon Development Corp. (1992), 8 C.B.R. (3d) 306 (Ont. Gen. Div.).
To deal with matters on this basis minimizes the chances of success, even if
"success" may have been available with earlier spade work.

15 I have not been able to find in the CCAA reported cases any instance where there has been
an objection to a corporation availing itself of the facilities of the CCAA on the basis of whether the
corporation was insolvent. Indeed, as indicated above, the major concern here has been that an ap-
plicant leaves it so late that the timetable of necessary steps may get impossibly compressed. That is
not to say that there have not been objections by parties opposing the application on various other
grounds. Prior to the 1992 amendments, there had to be debentures (plural) issued pursuant to a
trust deed; I recall that in Nova Metal Products Inc. v. Comiskey (Trustee of) (1990), 1 C.B.R. (3d)
101; 1 O.R. (3d) 289 (C.A.), the initial application was rejected in the morning because there had
only been one debenture issued but another one was issued prior to the return to court that after-
noon. This case stands for the general proposition that the CCAA should be given a large and liberal
interpretation. I should note that there was in Enterprise Capital Management Inc. v. Semi-Tech
Corp. (1999), 10 C.B.R. (4th) 133 (Ont. S.C.J.) a determination that in a creditor application, the
corporation was found not to be insolvent, but see below as to BIA test (¢) my views as to the cor-
rectness of this decision,

16 In Re Lehndorff General Partner Ltd. (1993), 17 C.B.R. (3d) 24 (Ont. Gen. Div.) I observed
at p. 32:

One of the purposes of the CCAA is to facilitate ongoing operations of a business
where its assets have a greater value as part of an integrated system than individ-
ually. The CCAA facilitates reorganization of a company where the alternative,
sale of the property piecemeal, is likely to yield far less satisfaction to the credi-
tors.

17 In Re Anvil Range Mining Corp. (2002), 34 C.B.R. (4th) 157 (Ont. C.A.), the court stated to
the same effect:

The second submission is that the plan is contrary to the purposes of the CCAA.
Courts have recognized that the purpose of the CCAA is to enable compromises
to be made for the common benefit of the creditors and the company and to keep
the company alive and out of the hands of liquidators.

18 Encompassed in this is the concept of saving employment if a restructuring will result in a
viable enterprise. See Diemaster Tool Inc. v. Skvortsoff (Trustee of) (1991), 3 C.B.R. (3d) 133
(Ont. Gen. Div.). This concept has been a continuing thread in CCAA cases in this jurisdiction
stretching back for at least the past 15 years, if not before.

19 I would also note that the jurisprudence and practical application of the bankruptcy and in-
solvency regime in place in Canada has been constantly evolving. The early jails of what became
Canada were populated to the extent of almost half their capacity by bankrupts. Rehabilitation and a
fresh start for the honest but unfortunate debtor came afterwards. Most recently, the Bankruptcy Act
was revised to the BIA in 1992 to better facilitate the rehabilitative aspect of making a proposal to
creditors. At the same time, the CCAA was amended to eliminate the threshold criterion of there
having to be debentures issued under a trust deed (this concept was embodied in the CCAA upon its
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enactment in 1933 with a view that it would only be large companies with public issues of debt se-
curities which could apply). The size restriction was continued as there was now a threshold crite-
rion of at least $5 million of claims against the applicant. While this restriction may appear dis-
criminatory, it does have the practical advantage of taking into account that the costs (administrative
costs including professional fees to the applicant, and indeed to the other parties who retain profes-
sionals) is a significant amount, even when viewed from the perspective of $5 million. These costs
would be prohibitive in a smaller situation. Parliament was mindful of the time horizons involved in
proposals under BIA where the maximum length of a proceeding including a stay is six months (in-
cluding all possible extensions) whereas under CCAA, the length is in the discretion of the court
judicially exercised in accordance with the facts and the circumstances of the case. Certainly sooner
is better than later. However, it is fair to observe that virtually all CCAA cases which proceed go on
for over six months and those with complexity frequently exceed a year.

20 Restructurings are not now limited in practical terms to corporations merely compromising
their debts with their creditors in a balance sheet exercise. Rather there has been quite an emphasis
recently on operational restructuring as well so that the emerging company will have the benefit of a
long term viable fix, all for the benefit of stakeholders. See Sklar-Pepplar Furniture Corp. v. Bank
of Nova Scotia (1991), 8 C.B.R. (3d) 312 (Ont. Gen. Div.) at p. 314 where Borins J. states:

The proposed plan exemplifies the policy and objectives of the Act as it proposes
a regime for the court-supervised re-organization for the Applicant company in-
tended to avoid the devastating social and economic effects of a creditor-initiated
termination of its ongoing business operations and enabling the company to carry
on its business in a manner in which it is intended to cause the least possible
harm to the company, its creditors, its employees and former employees and the
communities in which its carries on and carried on its business operations.

21 The CCAA does not define "insolvent" or "insolvency". Houlden & Morawetz, The 2004
Annotated Bankruptcy and Insolvency Act (Toronto, Carswell; 2003) at p. 1107 (N95) states:

In interpreting "debtor company", reference must be had to the definition of "in-
solvent person” in s. 2(1) of the Bankruptcy and Insolvency Act ...

To be able to use the Act, a company must be bankrupt or insolvent: Reference re
Companies' Creditors Arrangement Act (Canada), 16 C.B.R. 1 [1934] S.C.R.
659, [1934] 4 D.L.R. 75. The company must, in its application, admit its insol-
vency.

22 It appears to have become fairly common practice for applicants and others when reference
is made to insolvency in the context of the CCAA to refer to the definition of "insolvent person" in
the BIA. That definition is as follows:

5. 2(1)
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... "insolvent person" means a person who is not bankrupt and who resides, car-
ries on business or has property in Canada, and whose liability to creditors prov-
able as claims under this Act amount to one thousand dollars, and

(a) who is for any reason unable to meet his obligations as they generally be-
come due,

(b)  who has ceased paying his current obligations in the ordinary course of
business as they generally become due, or

(c) the aggregate of whose property is not, at a fair valuation, sufficient, or, if
disposed of at a fairly conducted sale under legal process, would not be
sufficient to enable payment of all his obligations, due and accruing due.

23 Stelco acknowledges that it does not meet the test of (b); however, it does assert that it meets
the test of both (a) and (c). In addition, however, Stelco also indicates that since the CCAA does not
have a reference over to the BIA in relation to the (a) definition of "debtor company" as being a
company that is "(a) bankrupt or insolvent", then this term of "insolvent" should be given the
meaning that the overall context of the CCAA requires. See the modern rule of statutory interpreta-
tion which directs the court to take a contextual and purposive approach to the language of the pro-
vision at issue as illustrated by Bell ExpressVu Limited Partnership v. Rex, [2002] 2 S.C.R. 559 at
p. 580:

Today there is only one principle or approach, namely the words of an Act are to
be read in their entire context and in their grammatical and ordinary sense har-
moniously with the scheme of the Act, the object of the Act, and the intention of
Parliament.

24 I note in particular that the (b), (c) and (d) aspects of the definition of "debtor company" all
refer to other statutes, including the BIA; (a) does not. S. 12 of the CCAA defines "claims" with
reference over to the BIA (and otherwise refers to the BIA and the Winding-Up and Restructuring
Act). It seems to me that there is merit in considering that the test for insolvency under the CCAA
may differ somewhat from that under the BIA, so as to meet the special circumstances of the CCAA
and those corporations which would apply under it. In that respect, I am mindful of the above dis-
cussion regarding the time that is usually and necessarily (in the circumstances) taken in a CCAA
reorganization restructuring which is engaged in coming up with a plan of compromise and ar-
rangement. The BIA definition would appear to have been historically focused on the question of
bankruptcy - and not reorganization of a corporation under a proposal since before 1992, secured
creditors could not be forced to compromise their claims, so that in practice there were no reorgani-
zations under the former Bankruptcy Act unless all secured creditors voluntarily agreed to have
their secured claims compromised. The BIA definition then was essentially useful for being a
pre-condition to the "end" situation of a bankruptcy petition or voluntary receiving order where the
upshot would be a realization on the bankrupt's assets (not likely involving the business carried on -
and certainly not by the bankrupt). Insolvency under the BIA is also important as to the Paulian ac-
tion events (eg., fraudulent preferences, settlements) as to the conduct of the debtor prior to the
bankruptcy; similarly as to the question of provincial preference legislation. Reorganization under a
plan or proposal, on the contrary, is with a general objective of the applicant continuing to exist,
albeit that the CCAA may also be used to have an orderly disposition of the assets and undertaking
in whole or in part.
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25 It seems to me that given the time and steps involved in a reorganization, and the condition
of insolvency perforce requires an expanded meaning under the CCAA. Query whether the defini-
tion under the BIA is now sufficient in that light for the allowance of sufficient time to carry
through with a realistically viable proposal within the maximum of six months allowed under the
BIA? 1 think it sufficient to note that there would not be much sense in providing for a rehabilitation
program of restructuring/reorganization under either statute if the entry test was that the applicant
could not apply until a rather late stage of its financial difficulties with the rather automatic result
that in situations of complexity of any material degree, the applicant would not have the financial
resources sufficient to carry through to hopefully a successful end. This would indeed be contrary to
the renewed emphasis of Parliament on "rescues" as exhibited by the 1992 and 1997 amendments to
the CCAA and the BIA. —

26 Allow me now to examine whether Stelco has been successful in meeting the onus of
demonstrating with credible evidence on a common sense basis that it is insolvent within the mean-
ing required by the CCAA in regard to the interpretation of "debtor company" in the context and
within the purpose of that legislation. To a similar effect, see PWA Corp. v. Gemini Group Auto-
mated Distribution Systems Inc. (1993), 103 D.L.R. (4th) 609 (Ont. C.A.), leave to appeal to S.C.C.
dismissed, [1993] S.C.C.A. No. 343, wherein it was determined that the trial judge was correct in
holding that a party was not insolvent and that the statutory definition of insolvency pursuant to the
BIA definition was irrelevant to determine that issue, since the agreement in question effectively
provided its own definition by implication. It seems to me that the CCAA test of insolvency advo-
cated by Stelco and which I have determined is a proper interpretation is that the BIA definition of
(a), (b) or (c) of insolvent person is acceptable with the caveat that as to (a), a financially troubled
corporation is insolvent if it is reasonably expected to run out of liquidity within reasonable proxim-
ity of time as compared with the time reasonably required to implement a restructuring. That is,
there should be a reasonable cushion, which cushion may be adjusted and indeed become in effect
an encroachment depending upon reasonable access to DIP between financing. In the present case,
Stelco accepts the view of the Union's affiant, Michael Mackey of Deloitte and Touche that it will
otherwise run out of funding by November 2004, —

27 On that basis, allow me to determine whether Stelco is insolvent on the basis of (i) what I
would refer to as the CCAA test as described immediately above, (ii) BIA test (a) or (iii) BIA test
(c). In doing so, I will have to take into account the fact that Stephen, albeit a very experienced and
skilled person in the field of restructurings under the CCAA, unfortunately did not appreciate that
the material which was given to him in Exhibit E to his affidavit was modified by the caveats in the
source material that in effect indicated that based on appraisals, the fair value of the real assets ac-
quired was in excess of the purchase price for two of the U.S. comparators. Therefore the evidence
as to these comparators is significantly weakened. In addition at Q. 175-177 in his cross examina-
tion, Stephen acknowledged that it was reasonable to assume that a purchaser would "take over
some liabilities, some pension liabilities and OPEB liabilities, for workers who remain with the
plant." The extent of that assumption was not explored; however, I do note that there was acknowl-
edgement on the part of the Union that such an assumption would also have a reciprocal negative
effect on the purchase price.

28 The BIA tests are disjunctive so that anyone meeting any of these tests is determined to be
insolvent: see Re Optical Recording Laboratories Inc. (1990), 75 D.L.R. (4th) 747 (Ont. C.A.) at p.
756; Re Viteway Natural Foods Ltd. (1986), 63 C.B.R. (N.S.) 157 (B.C.S.C.) at p. 161. Thus, if I
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determine that Stelco is insolvent on any one of these tests, then it would be a "debtor company”
entitled to apply for protection under the CCAA.

29 In my view, the Union's position that Stelco is not insolvent under BIA (a) because it has not
entirely used up its cash and cash facilities (including its credit line), that is, it is not yet as of Janu-
ary 29, 2004 run out of liquidity conflates inappropriately the (a) test with the (b) test. The Union's
view would render the (a) test necessarily as being redundant. See R. v. Proulx, [2000] 1 S.C.R. 61
at p. 85 for the principle that no legislative provision ought to be interpreted in a manner which
would "render it mere surplusage." Indeed the plain meaning of the phrase "unable to meet his ob-
ligations as they generally become due" requires a construction of test (a) which permits the court to
take a purposive assessment of a debtor's ability to meet his future obligations. See Re King Petro-
leum Ltd. (1978), 29 C.B.R. (N.S.) 76 (Ont. S.C.) where Steele J. stated at p. 80:

With respect to cl. (a), it was argued that at the time the disputed payments were
made the company was able to meet its obligations as they generally became due
because no major debts were in fact due at that time. This was premised on the
fact that the moneys owed to Imperial Oil were not due until 10 days after the
receipt of the statements and that the statements had not then been received. I am
of the opinion that this is not a proper interpretation of cl. (a). Clause (a) speaks
in the present and future tenses and not in the past. I am of the opinion that the
company was an "insolvent person" within the meaning of cl. (a) because by the
very payment-out of the money in question it placed itself in a position that it
was unable to meet its obligations as they would generally become due. In other
words, it had placed itself in a position that it would not be able to pay the obli-
gations that it knew it had incurred and which it knew would become due in the
immediate future. [Emphasis added.]

30 King was a case involving the question in a bankruptcy scenario of whether there was a
fraudulent preference during a period when the corporation was insolvent. Under those circum-
stances, the "immediate future" does not have the same expansive meaning that one would attribute
to a time period in a restructuring forward looking situation.

31 Stephen at paragraphs 40-49 addressed the restructuring question in general and its applica-
bility to the Stelco situation. At paragraph 41, he outlined the significant stages as follows:

The process of restructuring under the CCAA entails a number of different stag-
es, the most significant of which are as follows:

(a) identification of the debtor's stakeholders and their interests;

(b) arranging for a process of meaningful communication;

(¢) dealing with immediate relationship issues arising from a CCAA filing;

(d) sharing information about the issues giving rise to the debtor's need to re-
structure;

(e) developing restructuring alternatives; and

(f)  building a consensus around a plan of restructuring.

32 I note that January 29, 2004 is just 9-10 months away from November 2004, [ accept as
correct his conclusion based on his experience (and this is in accord with my own objective experi-
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ence in large and complicated CCAA proceedings) that Stelco would have the liquidity problem
within the time horizon indicated. In that regard, I also think it fair to observe that Stelco realisti-
cally cannot expect any increase in its credit line with its lenders or access further outside funding.
To bridge the gap it must rely upon the stay to give it the uplift as to prefiling liabilities (which the
Union misinterpreted as a general turnaround in its cash position without taking into account this
uplift). As well, the Union was of the view that recent price increases would relieve Stelco's liquid-
ity problems; however, the answers to undertaking in this respect indicated:

With respect to the Business Plan, the average spot market sales price per ton
was $514, and the average contract business sales price per ton was $599. The
Forecast reflects an average spot market sales price per ton of $575, and average
contract business sales price per ton of $611. The average spot price used in the
forecast considers further announced price increases, recognizing, among other
things, the timing and the extent such increases are expected to become effective,
The benefit of the increase in sales prices from the Business Plan is essentially
offset by the substantial increase in production costs, and in particular in raw
material costs, primarily scrap and coke, as well as higher working capital levels
and a higher loan balance outstanding on the CIT credit facility as of January
2004.

I accept that this is generally a cancel out or wash in all material respects.

33 I note that $145 million of cash resources had been used from January 1, 2003 to the date of
filing. Use of the credit facility of $350 million had increased from $241 million on November 30,
2003 to $293 million on the date of filing. There must be a reasonable reserve of liquidity to take
into account day to day, week to week or month to month variances and also provide for unforeseen
circumstances such as the breakdown of a piece of vital equipment which would significantly affect
production until remedied. Trade credit had been contracting as a result of appreciation by suppliers
of Stelco's financial difficulties. The DIP financing of $75 million is only available if Stelco is un-
der CCAA protection. I also note that a shut down as a result of running out of liquidity would be
complicated in the case of Stelco and that even if conditions turned around more than reasonably
expected, start-up costs would be heavy and quite importantly, there would be a significant erosion
of the customer base (reference should be had to the Slater Hamilton plant in this regard). One does
not liquidate assets which one would not sell in the ordinary course of business to thereby artificial-
ly salvage some liquidity for the purpose of the test: see Re Pacific Mobile Corporation; Robitaille
v. Les Industries 1'Islet Inc. and Banque Canadienne Nationale (1979), 32 C.B.R. (N.S.) 209 (Que.
S.C.) at p. 220. As a rough test, I note that Stelco (albeit on a consolidated basis with all subsidiar-
ies) running significantly behind plan in 2003 from its budget of a profit of $80 million now to a
projected loss of $192 million and cash has gone from a positive $209 million to a negative $114
million,

34 Locker made the observation at paragraph 8 of his affidavit that:

8. Stelco has performed poorly for the past few years primarily due to an inadequate
business strategy, poor utilization of assets, inefficient operations and generally
weak management leadership and decision-making. This point is best supported
by the fact that Stelco's local competitor, Dofasco, has generated outstanding re-
sults in the same period.
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Table 1 to his affidavit would demonstrate that Dofasco has had superior profitability and cashflow
performance than its "neighbour" Stelco. He went on to observe at paragraphs 36-37:

36. Stelco can achieve significant cost reductions through means other than cutting
wages, pensions and benefits for employees and retirees. Stelco could bring its
cost levels down to those of restructured U.S. mills, with the potential for lower-
ing them below those of many U.S. mills.

37. Stelco could achieve substantial savings through productivity improvements
within the mechanisms of the current collective agreements. More importantly, a
major portion of this cost reduction could be achieved through constructive ne-
gotiations with the USWA in an out-of-court restructuring that does not require
intervention of the courts through the vehicle of CCAA protection.

[ accept his constructive comments that there is room for cost reductions and that there are substan-
tial savings to be achieved through productivity improvements. However, I do not see anything det-
rimental to these discussions and negotiations by having them conducted within the umbrella of a
CCAA proceeding. See my comments above regarding the CCAA in practice.

35 But I would observe and I am mystified by Locker's observations at paragraph 12 (quoted
above), that Stelco should have borrowed to fund pension obligations to avoid its current financial
crisis. This presumes that the borrowed funds would not constitute an obligation to be paid back as
to principal and interest, but rather that it would assume the character of a cost-free "gift".

36 I note that Mackey, without the "laundry list" he indicates at paragraph 17 of his second af-
fidavit, is unable to determine at paragraph 19 (for himself) whether Stelco was insolvent. Mackey
was unable to avail himself of all available information in light of the Union's refusal to enter into a
confidentiality agreement. He does not closely adhere to the BIA tests as they are defined. In the
face of positive evidence about an applicant's financial position by an experienced person with ex-
pertise, it is not sufficient to displace this evidence by filing evidence which goes no further than
raising questions: see Anvil, supra at p. 162.

37 The Union referred me to one of my decisions Standard Trustco Ltd. (Trustee of) v. Stand-
ard Trust Co. (1993), 13 O.R. (3d) 7 (Gen. Div.) where I stated as to the MacGirr affidavit:

The Trustee's cause of action is premised on MacGirr's opinion that STC was in-
solvent as at August 3, 1990 and therefore the STC common shares and promis-
sory note received by Trustco in return for the Injection had no value at the time
the Injection was made. Further, MacGirr ascribed no value to the opportunity
which the Injection gave to Trustco to restore STC and salvage its thought to be
existing $74 million investment. In stating his opinion MacGirr defined solvency
as:

(a) the ability to meet liabilities as they fall due; and
(b) that assets exceed liabilities.

On cross-examination MacGirr testified that in his opinion on either test STC
was insolvent as at August 3, 1990 since as to (a) STC was experiencing then a
negative cash flow and as to (b) the STC financial statements incorrectly reflect-
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ed values. As far as (a) is concerned, I would comment that while I concur with
MacGirr that at some time in the long run a company that is experiencing a nega-
tive cash flow will eventually not be able to meet liabilities as they fall due but
that is not the test (which is a "present exercise"). On that current basis STC was
meeting its liabilities on a timely basis.

38 As will be seen from that expanded quote, MacGirr gave his own definitions of insolvency
which are not the same as the s. 2 BIA tests (a), (b) and (c) but only a very loose paraphrase of (a)
and (c) and an omission of (b). Nor was I referred to the King or Proulx cases supra. Further, it is
obvious from the context that "sometime in the long run ... eventually” is not a finite time in the
foreseeable future.

39 I have not given any benefit to the $313-$363 million of improvements referred to in the af-
fidavit of William Vaughan at paragraph 115 as those appear to be capital expenditures which will
have to be accommodated within a plan of arrangement or after emergence.

40 It seems to me that if the BIA (a) test is restrictively dealt with (as per my question to Union
counsel as to how far in the future should one look on a prospective basis being answered "24
hours") then Stelco would not be insolvent under that test. However, I am of the view that that
would be unduly restrictive and a proper contextual and purposive interpretation to be given when it
is being used for a restructuring purpose even under BIA would be to see whether there is a reason-
ably foreseeable (at the time of filing) expectation that there is a looming liquidity condition or cri-
sis which will result in the applicant running out of "cash" to pay its debts as they generally become
due in the future without the benefit of the say and ancillary protection and procedure by court au-
thorization pursuant to an order. I think this is the more appropriate interpretation of BIA (a) test in
the context of a reorganization or "rescue" as opposed to a threshold to bankruptcy consideration or
a fraudulent preferences proceeding. On that basis, I would find Stelco insolvent from the date of
filing. Even if one were not to give the latter interpretation to the BIA (a) test, clearly for the above
reasons and analysis, if one looks at the meaning of "insolvent" within the context of a CCAA reor-
ganization or rescue solely, then of necessity, the time horizon must be such that the liquidity crisis
would occur in the sense of running out of "cash" but for the grant of the CCAA order. On that basis
Stelco is certainly insolvent given its limited cash resources unused, its need for a cushion, its rate
of cash burn recently experienced and anticipated.

41 What about the BIA (c) test which may be roughly referred to as an assets compared with
obligations test. See New Quebec Reglan Mines Ltd. v. Blok-Andersen, [1993] O.J. No. 727 (Gen.
Div.) as to fair value and fair market valuation. The Union observed that there was no intention by
Stelco to wind itself up or proceed with a sale of some or all of its assets and undertaking and
therefore some of the liabilities which Stelco and Stephen took into account would not crystallize.
However, as I discussed at the time of the hearing, the (c) test is what one might reasonably call or
describe as an "artificial" or notional/hypothetical test, It presumes certain things which are in fact
not necessarily contemplated to take place or to be involved. In that respect, I appreciate that it may
be difficult to get one's mind around that concept and down the right avenue of that (c) test. See my
views at trial in Olympia & York Developments Ltd. (Trustee of) v. Olympia & York Realty Corp.,
[2001] O.J. No. 3394 (S.C.J.) at paragraphs 13, 21 and 33; affirmed [2003] O.J. No. 5242 (C.A.). At
paragraph 33, I observed in closing:
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33 ... They (and their expert witnesses) all had to contend with dealing with ram-
bling and complicated facts and, in Section 100 BIA, a section which is difficult
to administer when fmv [fair market value] in a notational or hypothetical market
involves ignoring what would often be regarded as self evidence truths but at the
same time appreciating that this notational or hypothetical market requires that
the objects being sold have to have realistic true to life attributes recognized.

42 The Court of Appeal stated at paragraphs 24-25 as follows:

24.  Nor are the appellants correct to argue that the trial judge also assumed an im-
prudent vendor in arriving at his conclusion about the fair market value of the
OYSF note would have to know that in order to realize value from the note any
purchaser would immediately put OYSF and thus OYDL itself into bankruptcy to
pre-empt a subsequent triggering event in favour of EIB. While this was so, and
the trial judge clearly understood it, the error in this submission is that it seeks to
inject into the analysis factors subjected to the circumstances of OYDL as vendor
and not intrinsic to the value of the OYSF note. The calculation of fair market
value does not permit this but rather must assume an unconstrained vendor,

25. The Applicants further argue that the trial judge eroded in determining the fair
market value of the OYSF note by reference to a transaction which was entirely
speculative because it was never considered by OYDL nor would have it been
since it would have resulted in OYDL's own bankruptcy. I disagree. The transac-
tion hypothesized by the trial judge was one between a notational, willing, pru-
dent and informed vendor and purchaser based on factors relevant to the OYSF
note itself rather than the particular circumstances of OYDL as the seller of the
note. This is an entirely appropriate way to determine the fair market value of the
OYSF note.

43 Test (¢) deems a person to be insolvent if "the aggregate of [its] property is not, at a fair
valuation, sufficient, or of disposed at a fairly conducted sale under legal process would not be suf-
ficient to enable payment of all [its] obligations, due and accruing due." The origins of this legisla-
tive test appear to be the decision of Spragge V-C in Davidson v. Douglas (1868), 15 Gr. 347 at p.
351 where he stated with respect to the solvency or insolvency of a debtor, the proper course is:

to see and examine whether all his property, real and personal, be sufficient if
presently realized for the payment of his debts, and in this view we must estimate
his land, as well as his chattel property, not at what his neighbours or others may
consider to be its value, but at what it would bring in the market at a forced sale,
or a sale where the seller cannot await his opportunities, but must sell.

44 In Clarkson v. Sterling (1887), 14 O.R. 460 (Div. Ct.) at p. 463, Rose J. indicted that the sale
must be fair and reasonable, but that the determination of fairness and reasonableness would depend
on the facts of each case.

45 The Union essentially relied on garnishment cases. Because of the provisions relating as to
which debts may or may not be garnished, these authorities are of somewhat limited value when
dealing with the test (c) question. However I would refer to one of the Union's cases Bank of Mon-
treal v. LM. Krisp Foods Ltd., [1996] S.J. No. 655 (C.A.) where it is stated at paragraph 11:
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"11. Few phrases have been as problematic to define as "debt due or accruing due".
The Shorter Oxford English Dictionary, 3rd ed. defines "accruing” as "arising in
due course", but an examination of English and Canadian authority reveals that
not all debts "arising in due course" are permitted to be garnisheed. (See Profes-
sor Dunlop's extensive research for his British Columbia Law Reform Commis-
sion's Report on Attachment of Debts Act, 1978 at 17 to 29 and is text Credi-
tor-Debtor Law in Canada, 2nd ed. at 374 to 385.)

46 In Barsi v. Farcas, [1924] 1 D.L.R. 1154 (Sask. C.A.), Lamont J.A. was cited for his state-
ment at p. 522 of Webb v. Stanton (1883), 11 Q.B.D. 518 that: "an accruing debt, therefore, is a
debt not yet actually payable, but a debt which is represented by an existing obligation."

47 Saunders J. noted in 633746 Ont. Inc. (Trustee of) v. Salvati (1990), 79 C.B.R. (N.S.) 72
(Ont. S.C.) at p. 81 that a sale out of the ordinary course of business would have an adverse effect
on that actually realized.

48 There was no suggestion by any of the parties that any of the assets and undertaking would
have any enhanced value from that shown on the financial statements prepared according to GAAP.

49 In King, supra at p. 81 Steele J. observed:

To consider the question of insolvency under cl. (¢) I must look to the aggregate
property of the company and come to a conclusion as to whether or not it would
be sufficient to enable payment of all obligations due and accruing due. There are
two tests to be applied: First, its fair value and, secondly, its value if disposed of
at a fairly conducted sale under legal process. The balance sheet is a starting
point, but the evidence relating to the fair value of the assets and what they might
realize if disposed of at a fairly conducted sale under legal process must be re-
viewed in interpreting it. In this case, I find no difficulty in accepting the obliga-
tions shown as liabilities because they are known. I have more difficulty with re-
spect to the assets.

50 To my view the preferable interpretation to be given to "sufficient to enable payment of all
his obligations, due and accruing due" is to be determined in the context of this test as a whole.
What is being put up to satisfy those obligations is the debtor's assets and undertaking in total; in
other words, the debtor in essence is taken as having sold everything, There would be no residual
assets and undertaking to pay off any obligations which would not be encompassed by the phrase
"all of his obligations, due and accruing due". Surely, there cannot be "orphan" obligations which
are left hanging unsatisfied. It seems to me that the intention of "due and accruing due" was to cover
off all obligations of whatever nature or kind and leave nothing in limbo.

51 S. 121(1) and (2) of the BIA, which are incorporated by reference in s. 12 of the CCAA,
provide in respect to provable claims:

S. 121(1) All debts and liabilities, present or future, to which the bankrupt is
subject on the day on which the bankrupt becomes bankrupt or to which bankrupt
may become subject before the bankrupt's discharge by reason of any obligation
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incurred before the day on which the bankrupt becomes bankrupt shall be
deemed to be claims provable in proceedings under this Act.

(2)  The determination whether a contingent or unliquidated claim is a provable claim
and the valuation of such claim shall be made in accordance with s. 135.

52 Houlden and Morawetz 2004 Annotated, supra at p. 537 (G28(3)) indicates:

The word "liability" is a very broad one. It includes all obligations to which the
bankrupt is subject on the day on which he becomes bankrupt except for contin-
gent and unliquidated claims which are dealt with in s. 121(2). However contin-
gent and unliquidated claims would be encompassed by the term "obligations".

S3 In Garden v. Newton (1916), 29 D.L.R. 276 (Man. K.B.), Mathers C.J.K.B. observed at p.
281 that "contingent claim, that is, a claim which may or may not ripen into a debt, according as
some future event does or does not happen." See In Re A Debtor (No. 64 of 1992), [1993] 1 W.L.R.
264 (Ch. D) at p. 268 for the definition of a "liquidated sum" which is an amount which can be
readily ascertained and hence by corollary an "unliquidated claim" would be one which is not easily
ascertained, but will have to be valued. In Re Leo Gagnier (1950), 30 C.B.R. 74 (Ont. S.C.), there
appears to be a conflation of not only the (a) test with the (c) test, but also the invocation of the ju-
dicial discretion not to grant the receiving order pursuant to a bankruptcy petition, notwithstanding
that "[the judge was] unable to find the debtor is bankrupt". The debtor was able to survive the (a)
test as he had the practice (accepted by all his suppliers) of providing them with post dated cheques.
The (c) test was not a problem since the judge found that his assets should be valued at considerably
more than his obligations. However, this case does illustrate that the application of the tests present
some difficulties. These difficulties are magnified when one is dealing with something more signif-
icantly complex and a great deal larger than a haberdashery store - in the case before us, a giant
corporation in which, amongst other things, is engaged in a very competitive history including
competition from foreign sources which have recently restructured into more cost efficient struc-
tures, having shed certain of their obligations. As well, that is without taking into account that a sale
would entail significant transaction costs. Even of greater significance would be the severance and
termination payments to employees not continued by the new purchaser. Lastly, it was recognized
by everyone at the hearing that Stelco's plants, especially the Hamilton-Hilton works, have ex-
tremely high environmental liabilities lurking in the woodwork. Stephen observed that these obliga-
tions would be substantial, although not quantified.

54 It is true that there are no appraisals of the plant and equipment nor of the assets and under-
taking of Stelco. Given the circumstances of this case and the complexities of the market, one may
realistically question whether or not the appraisals would be all that helpful or accurate.

55 I would further observe that in the notional or hypothetical exercise of a sale, then all the
obligations which would be triggered by such sale would have to be taken into account.

56 All liabilities, contingent or unliquidated would have to be taken into account. See King,
supra p. 81; Salvati, supra pp. 80-1; Maybank Foods Inc. (Trustee of) v. Proviseuers Maritimes Ltd.
(1989), 45 B.L.R. 14 (N.S.S.C.) at p. 29; Re Challmie (1976), 22 C.B.R. (N.S.) 78 (B.C.S.C.) at pp.
81-2. In Challmie the debtor ought to have known that his guarantee was very much exposed given
the perilous state of his company whose liabilities he had guaranteed. It is interesting to note what
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was stated in Maybank, even if it is rather patently obvious. Tidman J. said in respect of the branch
of the company at p. 29:

Mr, MacAdam argues also that the $4.8 million employees' severance obligation
was not a liability on January 20, 1986. The Bankruptcy Act includes as obliga-
tions both those due and accruing due. Although the employees' severance obli-
gation was not due and payable on January 20, 1986 it was an obligation "accru-
ing due". The Toronto facility had experienced severe financial difficulties for
some time; in fact, it was the major, if not the sole cause, of Maybank's financial
difficulties. I believe it is reasonable to conclude that a reasonably astute per-
spective buyer of the company has a going concern would have considered that
obligation on January 20, 1986 and that it would have substantially reduced the
price offered by that perspective buyer. Therefore that obligation must be con-
sidered as an obligation of the company on January 20, 1986,

57 With the greatest of respect for my colleague, I disagree with the conclusion of Ground J. in
Enterprise Capital, supra as to the approach to be taken to "due and accruing due" when he observed
at pp. 139-140:

It therefore becomes necessary to determine whether the principle amount of the
Notes constitutes an obligation "due or accruing due" as of the date of this appli-
cation,

There is a paucity of helpful authority on the meaning of "accruing due" for pur-
poses of a definition of insolvency. Historically, in 1933, in P. Lyall & Sons
Construction Co. v. Baker, [1933] O.R. 286 (Ont. C.A.), the Ontario Court of
Appeal, in determining a question of set-off under the Dominion Winding-Up
Act had to determine whether the amount claimed as set-off was a debt due or
accruing due to the company in liquidation for purposes of that Act. Marsten J. at
pp. 292-293 quoted from Moss J.A. in Mail Printing Co. v. Clarkson (1898), 25
O.AR.1(Ont. C.A)atp.8:

A debt is defined to be a sum of money which is certainly, and at all event,
payable without regard to the fact whether it be payable now or at a future
time. And an accruing debt is a debt not yet actually payable, but a debt
which is represented by an existing obligation: Per Lindley L.J. in Webb v,
Stenton (1883), 11 Q.D.D. at p. 529.

Whatever relevance such definition may have had for purposes of dealing with
claims by and against companies in liquidation under the old winding-up legisla-
tion, it is apparent to me that it should not be applied to definitions of insolvency.
To include every debt payable at some future date in "accruing due" for the pur-
poses of insolvency tests would render numerous corporations, with long term
debt due over a period of years in the future and anticipated to be paid out of fu-
ture income, "insolvent" for the purposes of the BIA and therefore the CCAA.
For the same reason, I do not accept the statement quoted in the Enterprise fac-
tum from the decision of the Bankruptcy Court for the Southern District of New
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York in Centennial Textiles Inc., Re 220 B.R. 165 (U.S.N.Y.D.C. 1998) that "if
the present saleable value of assets are less than the amount required to pay ex-
isting debt as they mature, the debtor is insolvent". In my view, the obligations,
which are to be measured against the fair valuation of a company's property as
being obligations due and accruing due, must be limited to obligations currently
payable or properly chargeable to the accounting period during which the test is
being applied as, for example, a sinking fund payment due within the current
year. Black's Law Dictionary defines "accrued liability" as "an obligation or debt
which is properly chargeable in a given accounting period, but which is not yet
paid or payable". The principal amount of the Notes is neither due nor accruing
due in this sense.

58 There appears to be some confusion in this analysis as to "debts" and "obligations”, the latter
being much broader than debts. Please see above as to my views concerning the floodgates argu-
ment under the BIA and CCAA being addressed by judicially exercised discretion even if "other-
wise warranted" applications were made. I pause to note that an insolvency test under general cor-
porate litigation need not be and likely is not identical, or indeed similar to that under these insol-
vency statutes. As well, it is curious to note that the cut off date is the end of the current fiscal peri-
od which could have radically different results if there were a calendar fiscal year and the applica-
tion was variously made in the first week of January, mid-summer or the last day of December,
Lastly, see above and below as to my views concerning the proper interpretation of this question of
"accruing due".

59 It seems to me that the phrase "accruing due" has been interpreted by the courts as broadly
identifying obligations that will "become due". See Viteway below at pp. 163-4 - at least at some
point in the future. Again, I would refer to my conclusion above that every obligation of the corpo-
ration in the hypothetical or notional sale must be treated as "accruing due" to avoid orphan obliga-
tions. In that context, it matters not that a wind-up pension liability may be discharged over 15
years; in a test (c) situation, it is crystallized on the date of the test. See Optical, supra at pp. 756-7;
Re Viteway Natural Foods Ltd. (1986), 63 C.B.R. (N.S.) 157 (B.C.S.C.) at pp. 164-63-4; Re Con-
solidated Seed Exports Ltd. (1986), 62 C.B.R. (N.S.) 156 (B.C.S.C.) at p. 163, In Consolidated
Seed, Spencer J. at pp. 162-3 stated:

In my opinion, a futures broker is not in that special position. The third definition
of "insolvency" may apply to a futures trader at any time even though he has
open long positions in the market. Even though Consolidated's long positions
were not required to be closed on 10th December, the chance that they might
show a profit by March 1981 or even on the following day and thus wipe out
Consolidated's cash deficit cannot save it from a condition of insolvency on that
day. The circumstances fit precisely within the third definition; if all
Consolidated's assets had been sold on that day at a fair value, the proceeds
would not have covered its obligations due and accruing due, including its obli-
gations to pay in March 1981 for its long positions in rapeseed. The market pric-
es from day to day establish a fair valuation. ...

The contract to buy grain at a fixed price at a future time imposes a present obli-
gation upon a trader taking a long position in the futures market to take delivery
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in exchange for payment at that future time. It is true that in the practice of the
market, that obligation is nearly always washed out by buying an offsetting short
contract, but until that is done the obligation stands. The trader does not know
who will eventually be on the opposite side of his transaction if it is not offset but
all transactions are treated as if the clearing house is on the other side. It is a pre-
sent obligation due at a future time. It is therefore an obligation accruing due
within the meaning of the third definition of "insolvency".

60 The possibility of an expectancy of future profits or a change in the market is not sufficient;
Consolidated Seed at p. 162 emphasizes that the test is to be done on that day, the day of filing in
the case of an application for reorganization.

61 I see no objection to using Exhibit C to Stephen's affidavit as an aid to review the balance
sheet approach to test (¢). While Stephen may not have known who prepared Exhibit C, he ad-
dressed each of its components in the text of his affidavit and as such he could have mechanically
prepared the exhibit himself. He was comfortable with and agreed with each of its components.
Stelco's factum at paragraphs 70-1 submits as follows:

70.

71.

In Exhibit C to his Affidavit, Mr. Stephen addresses a variety of adjustments to
the Shareholder's Equity of Stelco necessary to reflect the values of assets and
liabilities as would be required to determine whether Stelco met the test of insol-
vency under Clause C. In cross examination of both Mr. Vaughan and Mr, Ste-
phen only one of these adjustments was challenged - the "Possible Reductions in
Capital Assets."

The basis of the challenge was that the comparative sales analysis was flawed. In
the submission of Stelco, none of these challenges has any merit. Even if the en-
tire adjustment relating to the value in capital assets is ignored, the remaining
adjustments leave Stelco with assets worth over $600 million less than the value
of'its obligations due and accruing due. This fundamental fact is not challenged.

62 Stelco went on at paragraphs 74-5 of its factum to submit:

74.

75.

The values relied upon by Mr. Stephen if anything, understate the extent of
Stelco's insolvency. As Mr. Stephen has stated, and no one has challenged by af-
fidavit evidence or on cross examination, in a fairly conducted sale under legal
process, the value of Stelco's working capital and other assets would be further
impaired by: (i) increased environmental liabilities not reflected on the financial
statements, (ii) increased pension deficiencies that would be generated on a wind
up of the pension plans, (iii) severance and termination claims and (iv) substan-
tial liquidation costs that would be incurred in connection with such a sale.

No one on behalf of the USWA has presented any evidence that the capital assets
of Stelco are in excess of book value on a stand alone basis. Certainly no one has
suggested that these assets would be in excess of book value if the related envi-

ronmental legacy costs and collective agreements could not be separated from the
assets.
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63 Before turning to that exercise, I would also observe that test (c) is also disjunctive. There is
an insolvency condition if the total obligation of the debtor exceed either (i) a fair valuation of its
assets or (ii) the proceeds of a sale fairly conducted under legal process of its assets.

64 As discussed above and confirmed by Stephen, if there were a sale under legal process, then
it would be unlikely, especially in this circumstance that values would be enhanced; in all probabil-
ity they would be depressed from book value. Stephen took the balance sheet GAAP calculated fig-
ure of equity at November 30, 2003 as $804.2 million. From that, he deducted the loss for Decem-
ber 2003 - January 2004 of $17 million to arrive at an equity position of $787.2 million as at the
date of filing,

65 From that, he deducted, reasonably in my view, those "booked" assets that would have no
value in a test (¢) sale namely: (a) $294 million of future income tax recourse which would need
taxable income in the future to realize; (b) $57 million for a write-off of the Platemill which is
presently hot idled (while Locker observed that it would not be prohibitive in cost to restart produc-
tion, I note that neither Stephen nor Vaughan were cross examined as to the decision not to do so);
and (c) the capitalized deferred debt issue expense of $3.2 million which is being written off over
time and therefore, truly is a "nothing". This totals $354.2 million so that the excess of value over
liabilities before reflecting obligations not included in the financials directly, but which are, sub-
stantiated as to category in the notes would be $433 million.

66 On a windup basis, there would be a pension deficiency of $1,252 million; however, Ste-
phen conservatively in my view looked at the Mercer actuary calculations on the basis of a going
concern finding deficiency of $656 million. If the $1,252 million windup figure had been taken,
then the picture would have been even bleaker than it is as Stephen has calculated it for test (c)
purposes. In addition, there are deferred pension costs of $198.7 million which under GAAP ac-
counting calculations is allowed so as to defer recognition of past bad investment experience, but
this has no realizable value. Then there is the question of Employee Future Benefits, These have
been calculated as at December 31, 2003 by the Mercer actuary as $909.3 million but only $684
million has been accrued and booked on the financial statements so that there has to be an increased
provision of $225.3 million. These off balance sheet adjustments total $1,080 million.

67 Taking that last adjustment into account would result in a negative equity of ($433 million
minus $1,080 million) or negative $647 million. On that basis without taking into account possible
reductions in capital assets as dealt with in the somewhat flawed Exhibit E nor environmental and
other costs discussed above, Stelco is insolvent according to the test (¢). With respect to Exhibit E, I
have not relied on it in any way, but it is entirely likely that a properly calculated Exhibit E would
provide comparators (also being sold in the U.S. under legal process in a fairly conducted process)
which tend to require a further downward adjustment. Based on test (c), Stelco is significantly, not
marginally, under water.

68 In reaching my conclusion as to the negative equity (and I find that Stephen approached that
exercise fairly and constructively), please note my comments above regarding the possible assump-
tion of pension obligations by the purchaser being offset by a reduction of the purchase price. The
35% adjustment advocated as to pension and employee benefits in this regard is speculation by the
Union. Secondly, the Union emphasized cash flow as being important in evaluation, but it must be
remembered that Stelco has been negative cash flow for some time which would make that analysis
unreliable and to the detriment of the Union's position. The Union treated the $773 million estimat-
ed contribution to the shortfall in the pension deficiency by the Pension Benefits Guarantee Fund as



Page 21

eliminating that as a Stelco obligation. That is not the case however as that Fund would be subro-
gated to the claims of the employees in that respect with a result that Stelco would remain liable for
that $773 million. Lastly, the Union indicated that there should be a $155 million adjustment as to
the negative equity in Sub Applicants when calculating Stelco's equity. While Stephen at Q. 181-2
acknowledged that there was no adjustment for that, I agree with him that there ought not to be
since Stelco was being examined (and the calculations were based) on an unconsolidated basis, not
on a consolidated basis.

69 In the end result, I have concluded on the balance of probabilities that Stelco is insolvent
and therefore it is a "debtor company" as at the date of filing and entitled to apply for the CCAA
initial order. My conclusion is that (i) BIA test (c) strongly shows Stelco is insolvent; (ii) BIA test
(a) demonstrates, to a less certain but sufficient basis, an insolvency and (iii) the "new" CCAA test
again strongly supports the conclusion of insolvency. I am further of the opinion that I properly ex-
ercised my discretion in granting Stelco and the Sub Applicants the initial order on January 29,
2004 and I would confirm that as of the present date with effect on the date of filing. The Union's
motion is therefore dismissed.

70 I appreciate that all the employees (union and non-union alike) and the Union and the Inter-
national have a justifiable pride in their work and their workplace - and a human concern about
what the future holds for them. The pensioners are in the same position. Their respective positions
can only be improved by engaging in discussion, an exchange of views and information reasonably
advanced and conscientiously listened to and digested, leading to mutual problem solving, ideas and
negotiations. Negative attitudes can only lead to the detriment to all stakeholders. Unfortunately
there has been some finger pointing on various sides; that should be put behind everyone so that
participants in this process can concentrate on the future and not inappropriately dwell on the past.
understand that there have been some discussions and interchange over the past two weeks since the
hearing and that is a positive start.

FARLEY J.
cp/e/mc/qw/qlgkw/qlkjg
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Commercial Paper listed in Schedule "B'" hereto,
Applicants, and
Metcalfe & Mansfield Alternative Investments II Corp.,
Metcalfe & Mansfield Alternative Investments III Corp.,
Metcalfe & Mansfield Alternative Investments V Corp.,
Metcalfe & Mansfield Alternative Investments XI Corp.,
Metcalfe & Mansfield Alternative Investments XII Corp.,
6932819 Canada Inc. and 4446372 Canada Inc., Trustees
of the Conduits listed in Schedule "A" hereto,
Respondents

[2008] O.J. No. 1818
42 C.B.R. (5th) 90
2008 CarswellOnt 2652
45 B.L.R. (4th) 201

168 A.C.W.S. (3d) 245
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Court File No. 08-CL-7440

Ontario Superior Court of Justice
Commercial List

C.L. Campbell J.

Heard: March 17, 2008.
Judgment: April 8, 2008,

(56 paras.)

Insolvency law -- Proposals -- Court approval -- Application for initial order under the Companies’
Creditors Arrangement Act allowed -- The applicants were investors holding more than $21 billion
of the $32 billion of asset-backed commercial paper (ABCP) issued by the respondents -- They
sought an initial order as essential to the resolution of an ABCP liquidity crisis -- The court found
that the application was consistent with the remedial purposes of the Act -- It was appropriate to
treat holders of ABCP as a single class of creditors, as fragmentation of classes would render it
excessively difficult to obtain approval of a plan under the Act -- Companies' Creditors
Arrangement Act, s. 2.

Corporations, partnerships and associations law -- Corporations -- Borrowing -- Trust indenture --
Enforcement -- Application for initial order under the Companies' Creditors Arrangement Act
allowed -- The applicants were investors holding more than $21 billion of the $32 billion of
asset-backed commercial paper (ABCP) issued by the respondents -- They sought an initial order as
essential to the resolution of an ABCP liquidity crisis -- The court found that the application was
consistent with the remedial purposes of the Act -- It was appropriate to treat holders of ABCP as a
single class of creditors, as fragmentation of classes would render it excessively difficult to obtain
approval of a plan under the Act -- Companies' Creditors Arrangement Act, s. 2.

Application by the Investors represented on the Pan-Canadian Investors Committee for Third-Party
Structure Asset-backed Commercial Paper (ABCP), for an initial order under the Companies'
Creditors Arrangement Act. The applicants were comprised of investors holding more than $21
billion of the $32 billion of ABCP issued by at least one of the respondents, Each series of ABCP
was issued pursuant to a trust indenture. In order to facilitate the within application, the respondents
replaced the trust companies under the indentures. Each respondent assumed legal ownership of
assets held for each series in the conduit of which it was trustee, and became the debtor with respect
to the ABCP issued thereunder. Each ABCP note provided that recourse was limited to the assets of
the trust. Since August 2007, the trustees of each conduit had insufficient liquidity to make
payments on the ABCP to the applicants and other noteholders. Accordingly, each of the
respondents was insolvent. The applicants sought an initial order under the Act as consistent with
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the underlying statutory policy, and as essential to the resolution of an ABCP liquidity crisis.
Nobody challenged the entitlement of the applicants to the initial order sought. At issue was
whether the application complied with the Act's requirements, whether the relief sought was
consistent with its purpose, and whether the classification of creditors was appropriate for voting
and distribution purposes.

HELD: Application allowed. The respondents were debtor companies within the meaning of the
Act. As trustees, the respondents were the obligors under the trusts' covenants to pay. The
respondents were insolvent for the purposes of the Act. That insolvency was not negated by
provisions in the notes and trust indentures that limited noteholders' recourse to the trust assets.
Practical restructuring of the ABCP claims could only be implemented on a global basis. The claims
for relief by the applicants involved common questions of law and fact. Joining of the claims
promoted the convenient administration of justice. The application was consistent with the remedial
purposes of the Act. It was appropriate to treat holders of ABCP as a single class of creditors, as
fragmentation of classes would render it excessively difficult to obtain approval of a plan under the

Act.

Statutes, Regulations and Rules Cited:

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36,s. 2,s. 2,s.3(1),s.4,s.5,s. 8,s. 11
Ontario Rules of Civil Procedure, Rule 5.01, Rule 5.02

Counsel:

B. Zarnett, F. Myers, and B. Empey, for the Applicants.

R.S. Harrison, for Metcalfe & Mansfield Alternative Investments Corps.

Scott Bomhof and John Laskin, for National Bank of Canada.

Peter Howard and William Scott, for Asset Providers/Liquidity Providers.

Jeff Carhart, Joe Marin and Jay Hoffinan, for Ad Hoc Committee of ABCP Holders.
T. Sutton, for Securitus,

Jay Swartz and Natasha MacParland, for New Shore Conduits.

Aubrey Kauyffinan, for 4446372 Canada Inc.

Stuart Brotman, for 6932819 Canada Inc.

Robin B. Schwill and James Rumball, for Coventree Capital Inc., Coventree Administration Corp.
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and Nereus Financial Inc.
lan D. Collins, for Desjardins Group.
Harvey Chaiton, for CIBC,

Kevin McEicheran and Geoff R. Hall, for Bank of Montreal, Bank of Nova Scotia, CIBC, Royal
Bank of Canada and Toronto Dominion Bank.

Marc S. Wasserman, for Blackrock Financial,

S. Richard Orzy, for CIBC Mellon, Computershare and Bank of New York as Indenture Trustee.
Dan Macdonald and Andrew Kent, for Bank of Nova Scotia.

Virginie Gauthier and Mario Forte, for Caisse de Dépdt.

Junior Sirivar, for Navcan.

REASONS FOR DECISION

1 C.L. CAMPBELL J.:-- These are the reasons for this Court having granted on March 17, 2008
an Initial Order under the Companies Creditors Arrangement Act ("CCAA") in respect of various
corporate trustees in respect of what is known as Asset Backed Commercial Paper ("ABCP.")

2 This highly unusual and hopefully not to be repeated procedure (given its magnitude and
implications) represents the culmination of a great deal of work and effort on the part of the
Applicants known informally as the Investors' Committee under the leadership of a leading
Canadian lawyer and businessman, Purdy Crawford.

3 Assuming approval of the proposed Plan under the CCAA, the process will result in the
successful restructuring of the ABCP market in Canada and avoid a liquidity crisis that would result
in certain loss to many of the various participants in the ABCP market.

4 It is neither necessary nor appropriate in these Reasons to describe in detail just what is
involved in the products and operation of the ABCP market,

5 The Information Circular that is part of the Application and will be sent to each of the affected
Noteholders (and is also found on the website of the Monitor, Ernst & Young), contains a complete
description of the nature of the products, the various market participants, the problem giving rise to
the liquidity crisis and the proposed Plan that, if approved, will allow for recovery by most
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Noteholders of at least their capital over time in return for releases of other market participant
parties.

6 An equally informative but less detailed description of the market for ABCP and its problems
can be found in the affidavit of Mr. Crawford in the sites referred to above.

7 The Applicants include Crown corporations, business corporations, pension funds and financial
institutions. Together, they hold more than $21 billion of the approximately $32 billion of ABCP at
issue in this proceeding. Each Applicant holds ABCP for which at least one of the Respondents is
the debtor. Each Applicant has a significant ABCP claim.

8 Each series of ABCP was issued pursuant to a trust indenture or supplemental trust indenture.
Each trust indenture appointed an "Indenture Trustee" to serve as trustee for the investors, and gave
that trustee certain rights, on behalf of investors, to enforce obligations under ABCP. However, the
Indenture Trustee has no economic interest in the underlying debt and, under the circumstances, it is
neither practical nor realistic to expect the Indenture Trustees to put forward a restructuring plan.

9 In this proceeding, the Applicants seek to put forward and obtain approval of the restructuring
plan they have developed in their own right as holders of ABCP and as the real creditors of the
Respondents.

10 Each Respondent is a corporation which is the trustee of one or more Conduits. Each
Respondent is the legal owner of the assets held for each series in the Conduit of which it is the
trustee, and is the debtor with respect to the ABCP issued by the trustee of that Conduit. The ABCP
debt for which each Respondent is liable exceeds $5 million.

11 Each ABCP note provides that recourse under it is limited to the assets of the trust. The trust
indentures pursuant to which each series of notes were issued provide that each note is to be repaid
from the assets held for that series. —

12 Since mid-August, 2007, the trustees of each of the Conduits have, in respect of each series of
ABCP, had insufficient liquidity to make payments that were due and payable on their maturing
ABCP. Each remains unable to meet its liabilities to the Applicants and to the other holders of each
series of ABCP as those obligations become due, from assets held for that series. Accordingly, each
of the Respondents is insolvent.

13 Most of the Conduits originally had trustees that were trust companies. The original trustees
that were trust companies were replaced by certain of the Respondents, in accordance with
applicable law and the terms of the applicable declarations of trust, in order to facilitate the making
of this Application. The Respondents that replaced the trust companies assumed legal ownership of
the assets of each Conduit for which they serve as trustees and assumed all of the obligations of the
original trustees whom they replaced.
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14  The Applicants chose court proceedings under the CCAA because the issuer trustees of the
Conduits, as currently structured, are insolvent because they cannot satisfy their liabilities as they
become due. The CCAA process allows meaningful efficiencies by restructuring all of the affected
ABCP simultaneously while also providing stakeholders, including Noteholders, with more
certainty that the Plan will be implemented. In addition, the CCAA provides a process to obtain
comprehensive releases, which releases bind Noteholders and other parties who are not directly
affected by the Plan. The granting of these comprehensive releases is a condition of participation by
certain key parties.

15 The CCAA expresses a public policy favouring compromise and consensual restructuring over
piecemeal liquidation and the attendant loss of value. It is designed to encourage and facilitate
consensual compromises and arrangements among businesspeople; indeed the essence of a CCAA
proceeding is the determination of whether a sufficient consensus exists among them to justify the
imposition of a statutory compromise. It is only after this determination is made that the Court will
examine whether a plan is otherwise fair and reasonable.

16  On the first day of a CCAA proceeding, the Court should strive to maintain the status quo
while the plan is developed. The Court will exercise its power under the statute and at common law
in order to maintain a level playing field while allowing the debtor the breathing space it needs to
develop the required consensus. At this stage, the goal is to seek consensus - to allow the business
people and individual investors to make their judgments and to express those judgments by voting.
The Court's primary concern on a first day application is to ensure that the business people have a
chance to exercise their judgment and vote on the Plan.

17 The Applicants submitted that the Initial Order sought should be granted and the creditors
given an opportunity to vote on the Plan, because (a) this application complies with all requirements
of the CCAA and is properly brought as a single proceeding; (b) the relief sought is available under
the CCAA. It is also consistent with the purpose and policy of the CCAA and essential to the
resolution of the ABCP crisis; and (¢) the classification of creditors set out in the Plan for voting
and distribution purposes is appropriate.

18 ABCP programs have been used to fund the acquisition of long-term assets, such as mortgages
and auto loans. Even when funding short-term assets such as trade receivables, ABCP issuers still
face the inherent timing mismatch between cash generated by the underlying assets and the cash
needed to repay maturing ABCP. Maturing ABCP is typically repaid with the proceeds of newly
issued ABCP, a process commonly referred to as "rolling." Because ABCP is a highly rated
commercial obligation with a long history of market acceptance, market participants in Canada
formed the view that, absent a "general market disruption," ABCP would readily be saleable
without the need for extraordinary funding measures.

19  There are three questions that need to be answered before the Court makes an Order accepting
an Initial Plan under the CCAA.
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20 The first question is, does the Application comply with the requirements of the CCAA? The
second question involves determining that the relief sought in the circumstances is available under
the CCAA and is consistent with the purpose and policy of the statute, The third question asks
whether the classification of creditors set out in the Plan for voting and distribution purposes is
appropriate.

21 Tam satisfied that all three questions can be answered in the affirmative.

22 The CCAA, despite its relative brevity and lack of specifics, has been accepted by the Courts
across Canada as a vehicle to encourage and facilitate consensual compromise and arrangements
among various creditor interests in circumstances of insolvent corporations.

23 At the stage of accepting a Plan for filing, the Court seeks to maintain a status quo and provide
a "structured environment for the negotiation of compromises between a company and its creditors."
The ultimate decision on the acceptance of a Plan will be made by those directly affected and vote
in favour of it.!

24 Section 3(1) of the CCAA applies in respect of a "debtor company" or "affiliate debtor
companies" with claims against them of $5 million,

25 The problem faced by the applicants in this proceeding is that the terms "company" and
"debtor company" as defined in s. 2 of the CCAA do not include trust entities.

26 For the purpose of this Application and proposed Plan, those entities that did not qualify as
"companies" for the purposes of the CCAA were replaced by Companies (the Respondents) that do
meet the definition.

27 1am satisfied in the circumstances that these steps are an appropriate exercise of legally
available rights to satisfy the threshold requirements of the CCAA. I am satisfied that the change in
trustees was undertaken in good faith to facilitate the making of this application.

28 The use of what have been called "instant" trust deeds has been judicially accepted as
legitimate devices that can satisfy the requirement of s. 3 of the CCAA as long as they reflect
legitimate transactions that actually occurred and are not shams.?

29 I am satisfied that the Respondents are "debtor companies” within the meaning of the CCAA
because they are companies that meet the s. 2 definition and they are insolvent. The Conduits
(referred to above) are trusts and the Respondents are trustees of those trusts. The trustee is the
obligor under the trusts covenant to pay. I am satisfied that the trustee corporations are "insolvent"
within the judicially accepted meaning under the CCAA.

30 The decision in Re Stelco® sets out three disjunctive tests. A company will be an insolvent
"debtor company" under the CCAA if: (a) it is for any reason unable to meet its obligations as they
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generally become due; or (b) it has ceased paying its current obligations in the ordinary course of
business as they generally become due; or (c) the aggregate of its propetrty is not, at a fair valuation,
sufficient or, if disposed of at a fairly conducted sale under legal process, would not be sufficient to
enable payment of all its obligations, due and accruing due.

31 1am satisfied that on the material filed as of August 13, 2007 and the stoppage of payment by
trustees of the Conduits (which continues), the Conduits and now the Respondents remain unable to
meet their liabilities at the present time. —_t

32 The Conduits and now trustees in my view meet the test accepted by the Court in Re Stelco of
being "reasonably expected to run out of liquidity within a reasonable proximity of time as
compared with the time reasonably required to implement a restructuring."# Indeed, it was that very
circumstance that brought about the standstill agreement and the ensuing discussions and
negotiations to formulate a Plan,

33 Finally on this point I am satisfied that the insolvency of the Respondents is not affected or
negated by contractual provisions in the applicable notes and trust indentures that limit Noteholders'
recourse to the trust assets held in the Conduits. This statement should not be taken as a
determination of the rights or remedies of any creditor.

34 Tt was urged and I accept that the applicants are creditors under ss. 4 and 5 of the CCAA and
as such are entitled to standing to propose a Plan for restructuring the ABCP.

35 On the return of the motion for the Initial Order, while the proceeding was technically "ex
parte," a significant number of interested parties were represented. None of those parties opposed
the making of the Initial Order and since then no one has come forward to challenge the entitlement
of the Applicants to the Initial Order.

36 S. 8 of the CCAA renders ineffective any provisions in the trust indentures that otherwise
purport to restrict, directly or indirectly, the rights of the Applicants to bring this application:

8. This Act extends and does not limit the provisions of any instrument now or
hereafter existing that governs the rights of creditors or any class of them and has
full force and effect notwithstanding anything to the contrary contained in that
instrument.

37 See also the following for the proposition that a trust indenture cannot by its terms restrict
recourse to the CCAA.S

38 Another feature of this Application is the joining within a single proceeding of claims by
many parties against each of the Respondents. Rules 5.01 and 5.02 of the Rules of Civil Procedure
allow for the joinder of claims by multiple applicants against multiple respondents. It is not
necessary that all relief claimed by each applicant be claimed against each respondent. Here the
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Applicants assert claims for relief against the Respondents involving common questions of law and
fact. Joining of the claims in one proceeding promotes the convenient administration of justice.

39 Iam satisfied that in the unique circumstances that prevail here, the practical restructuring of
the ABCP claims can only be implemented on a global basis; accordingly, if there were separate
proceedings, each individual plan would of necessity have been conditional upon approval of all the
other plans,

40  One further somewhat unusual aspect of this Application has been the filing of the proposed
Plan along with the request for the Initial Order. This is not unusual in what have come to be known
as "liquidating" CCAA applications where the creditors are in agreement when the matter first
comes to Court, It is more unusual where there are a large number of creditors who are agreed but a
significant number of investors who have yet to be consulted.

41 In general terms, besides complying with the technical requirements of the CCAA, this
Application is consistent with the purpose and policy underlying the Act. It is well established that
the CCAA is remedial legislation, intended to facilitate compromises and arrangements. The Court
should give the statute a broad and liberal interpretation so as to encourage and facilitate successful
restructurings whenever possible.

42 The CCAA is to be broadly interpreted as giving the Court a good deal of power and
flexibility. The very brevity of the CCAA and the fact that it is silent on details permits a wide and
liberal construction to enable it to serve its remedial purpose.

43 A restructuring under the CCAA may take any number of forms, limited only by the creativity
of those proposing the restructuring. The courts have developed new and creative remedies to
ensure that the objectives of the CCAA are met.

[45] The CCAA is designed to be a flexible instrument, and it is that very
flexibility which gives it its efficacy. ... It is not infrequently that judges are told,
by those opposing a particular initiative at a particular time, that if they make a
particular order that is requested it will be the first time in Canadian
jurisprudence (sometimes in global jurisprudence, depending upon the level of
the rhetoric) that such an order has been made! Nonetheless, the orders are made,
if the circumstances are appropriate and the orders can be made within the
Jramework and in the spirit of the CCAA legislation. [Emphasis added. ]

44  Similarly, the courts have acknowledged the need to maintain flexibility in CCAA matters,
discouraging importation of any statutory provisions, restrictions or requirements that might impede
creative use of the CCAA without a demonstrated need or statutory direction.

45 Tam satisfied that a failure of the Plan would cause far-reaching negative consequences to
investors, including pension funds, governments, business corporations and individuals,
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46  All those involved, particularly the individuals, may not yet appreciate the consequences
involved with a Plan failure.

47  In order that those who are affected have an opportunity to consider all the consequences and
decide whether or not they are prepared to vote in favour of the proposed or any other Plan, the stay
of proceedings sought in favour of those parties integrally involved in the financial management of
the Conduits or whose support is essential to the Plan is appropriate.

48 S. 11 of the CCAA provides for stays of proceedings against the debtor companies, It is silent
as to the availability of stays in favour of non-parties. The granting of stays in favour of non-parties
has been held to be an appropriate exercise of the Court's jurisdiction. A number of authorities have
supported the concept of a stay to enable a "global resolution."”

49 More recently in Re Calpine Canada Energy Limited®, Romaine J. of the Alberta Court of
Queens Bench permitted not only an initial order, but also one that extended after exit from CCAA
without a plan so that the process of the CCAA would not be undermined against orders made
during an unsuccessful plan.

50 Finally, I am satisfied at this stage of the approval of filing of the Initial Plan that all creditors
be placed in a single class. The CCAA provides no statutory guidance to assist the Court in
determining the proper classification of creditors. The tests for proper classification of creditors for
the purpose of voting on a CCAA plan of arrangement have been developed in the case law.?

51 The Plan is, in essence, an offer to all investors that must be accepted by or made binding on

all investors. In light of this reality, the Applicants propose that there be a single class of creditors
consisting of all ABCP holders. It is urged that all holders of ABCP invested in the Canadian
marketplace with its lack of transparency and other common problems. The Plan treats all ABCP
holders equitably. While the risks differ as among traditional assets, ineligible assets and synthetic
assets, | am advised that the calculation of the differing risks and corresponding interests has been
taken into account consistently across all of the ABCP in the Plan. _

52 Iam satisfied that, at least at this stage, fragmentation of classes would render it excessively
difficult to obtain approval of a CCAA plan and is therefore contrary to the purpose of the CCAA.

Not every difference in the nature of a debt due to a creditor or a group of
creditors warrants the creation of a separate class. What is required is some
community of interest and rights which are not so dissimilar as to make it |
impossible for the creditors in the class to consult with a view toward a common
interest. !0

53  The Court of Appeal for Ontario in Re Stelco noted that a "commonality of interest" applied.
Likely fact-driven circumstances were at the heart of classification.
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It is clear that classification is a fact-driven exercise, dependent upon the
circumstances of each particular case. Moreover, given the nature of the CCAA
process and the underlying flexibility of that process - a flexibility which is its
genius - there can be no fixed rules that must apply in all cases.!!

54 For the above reasons the Initial Order and Meeting Ordered will issue in the form filed and
signed.

55 Inote that the process includes sending to each investor a detailed and comprehensive
description of the problems that developed in the ABCP market as well as its proposed solution. In
a recognition that the understanding of the problem and its proposed solution might be difficult to
understand, the Investor Committee is to be commended for arranging to hold information meetings
across Canada.

56 1am of the view that resolution of this difficult and complex problem will be best achieved by
those directly affected reaching agreement in a timely fashion for a lasting resolution,

C.L. CAMPBELL J.
&k ok ok ok
SCHEDULE "A"
CONDUITS
Apollo Trust
Apsley Trust
Aria Trust

Aurora Trust
Comet Trust
Encore Trust
Gemini Trust

Ironstone Trust

MMAI-I Trust

Newshore Canadian Trust




Opus Trust
Planet Trust
Rocket Trust
Selkirk Funding Trust
Silverstone Trust
Slate Trust
Structured Asset Trust
Structured Investment Trust 111
Symphony Trust
Whitehall Trust
SCHEDULE "B"
APPLICANTS
ATB Financial
Caisse de Dépot et Placement du Québec
Canaccord Capital Corporation
Canada Post Corporation
Credit Union Central of Alberta Limited
Credit Union Central of British Columbia
Credit Union Central of Canada
Credit Union Central of Ontario
Credit Union Central of Saskatchewan
Desjardins Group

Magna International Inc.
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National Bank Financial Inc./National Bank of Canada
NAYV Canada
Northwater Capital Management Inc.
Public Sector Pension Investment Board
The Governors of the University of Alberta

cp/e/qlmxm/qlclg/qlltl/qltxp/qlaxw/qlbrl/glcas/qlaxw

1 See Lehndorff General Partner, Re (1993), 17 C.B.R. (3d) 24 at 31 (Ont. Gen. Div.)
contrasted with Re Royal Oak Mines Inc. (1999), 6 C.B.R. (4th) 314 at 316.

2 Elan Corp. v. Comiskey (1990), 1 O.R. (3d) 289 (Ont. C.A.) per Doherty J.A. (in dissent on
result but not on this point); also cases referred to in Re Cadillac Fairview Inc. (1995), 30
C.B.R. (3d) 29 (Ont. Gen. Div.).

3 Re Stelco Inc. (2004), 48 C.B.R. (4th) 299 (Ont. S.C.J.) at paras. 21-22; leave to appeal to
C.A. refused, [2004] O.J. No. 1903; leave to appeal to S.C.C. refused [2004] S.C.C.A. No.
33e6.

4 Supra at (2004) paragraphs 26 and 28.

5 Instruments such as trust deeds may give specified rights to creditors or any class of them in
certain circumstances. Some instruments may purport to provide that a creditor may not
circumvent any limitation in the rights contained in the instrument by proposing an
arrangement under the CCAA and thereby obtaining wider or extended rights. ... Relief under
the CCAA is available notwithstanding the terms of any instrument. [Footnote omitted.]
(John D. Honsberger, Debt Restructuring: Principles and Practice, vol. 1 (Aurora: Canada
Law Book, 1997+) at 9-18). See also Citibank Canada v. Chase Manhattan Bank of Canada,
[1991] O.J. No. 944, supra, at paras. 25-26 (Ont. Gen. Div.); Re United Used Auto & Truck
Parts Ltd. (1999), 12 C.B.R. (4th) 144 at para. 11 (B.C.S.C.).

6 Re Canadian Red Cross Society (1998), 5 C.B.R. (4th) 299 at para, 45.

7 Campeau v. Olympia & York Developments Ltd. (1992), 14 C.B.R. (3d) 303 (Ont. Gen,
Div.) at paras. 23-25; Re MuscleTech Research & Development (2006), 19 C.B.R. (5th) 54
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(Ont, S.C.J. - Commercial List) at para. 3.

8 Re Calpine Canada Energy Limited (2006), 19 C.B.R. (5th) 187 (Alta. Q.B.) at paras.
33-34; Re Calpine Canada Energy Limited (8 February 2008), Calgary 0501-17864 (Alta.
Q.B))at5.

9 Re Campeau Corp. (1991), 10 C.B.R. (3d) 100 (Ont. Gen. Div.) at para. 18.

10 Sklar-Peppler Furniture Corp. v. Bank of Nova Scotia (1991), 8 C.B.R. (3d) 312 (Ont.
Gen. Div.) at paras. 13-14.

11 Re Stelco Inc. (2005), 15 C.B.R. (5th) 307 (Ont. C.A.), at para. 22.



Tab 15



Case Name:

Stelco Inc. (Re)

APPLICATION UNDER the Companies' Creditors Arrangement

Act, R.S.C. 1985, ¢. C-36 as amended
IN THE MATTER OF the Companies' Creditors Arrangement
Act, R.S,C,, c. C-36, as amended
AND IN THE MATTER OF a proposed plan of compromise or
arrangement with respect to Stelco Inc., and other
applicants listed in Schedule "A"

[2005] O.J. No. 4883
78 O.R. (3d) 241
261 D.L.R. (4th) 368
204 O.A.C. 205
11 B.L.R. (4th) 185
15 C.B.R. (5th) 307
144 A.CW.S. (3d) 15
2005 CarswellOnt 6818

Dockets; C44436 and M33171

Ontario Court of Appeal
Toronto, Ontario

S.T. Goudge, R.J. Sharpe and R.A. Blair JJ.A.

Heard: November 14, 2005.
Judgment: November 17, 2005.

(41 paras.)
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Creditors and debtors law -- Legislation -- Debtors' relief -- Companies' Creditors Arrangement



Page 2

Act -- Application by the Informal Independent Converts' Committee for leave to appeal, and
appeal, a decision dismissing their motion to classify the Subordinated Debenture Holders as a
separate class for voting purposes on a Proposed Plan of Compromise to unsecured creditors
dismissed.

Application by the Informal Independent Converts' Committee (IICC) for leave to appeal a decision
dismissing their motion to classify the Subordinated Debenture Holders as a separate class for
voting purposes on a Proposed Plan of Compromise to unsecured creditors. The appeal arose out of
the reorganization of Stelco and related companies, pursuant to the Companies' Creditors
Arrangement Act (CCAA). Stelco had been in the midst of the fractious process for approximately
twenty-one months. Stelco had presented a Proposed Plan of Compromise or Arrangement to its
creditors for their approval and the vote was scheduled for November 15, 2005. On November 10,
the IICC sought an order from the supervising judge classifying the Subordinated Debenture
Holders whom they represented, as a separate class for voting purposes. The motion was dismissed
on the basis that the IICC did not show a reason to separate from the other unsecured creditors.

HELD: Leave to appeal allowed. Appeal dismissed. The classification of creditors was determined
by their legal rights in relation to the debtor company, as opposed to their rights as creditors in
relation to each other. The IICC did not demonstrate a different legal interest from the other
unsecured creditors vis a vis the debtor, nor any basis for setting aside the finding of the supervising
judge that there were no different practical interests such that the IICC deserved a separate class,
There was no legal error or error in principle in the supervising judge's exercise of discretion.

Statutes, Regulations and Rules Cited:
Companies' Creditors Arrangement Act
Appeal From:

Application for Leave to Appeal, and if leave be granted, an appeal from the Order of Farley J.
dated November 10, 2005.

Counsel:

Paul Macdonald, Andrew Kent and Brett Harrison, for the Informal Independent Converts'
Committee

Michael E. Barrack and Geoff R, Hall, for Stelco Inc.
Robert Staley and Alan Gardner, for the Senior Debenture Holders

Fred Myers, for Her Majesty the Queen in Right of Ontario, and the Superintendent of Financial
Services
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Ken Rosenberg, for United Steelworkers of America
A Kauffman, for Tricap Management Ltd.

Kyla Mahar, for the Monitor

Murray Gold, for the Salaried Retirees

Heath Whitley, for CIBC

Steven Bosnick, for U.S.W.A. Loc. 5328 and 8782

[Editor's note: A corrected version was released by the Court August 29, 2006; the corrections have been made to the text and the corrigendum is
appended to this document, ]

The judgment of the Court was delivered by
R.A. BLAIR J.A.:--
Background

1 This appeal arises out of the reorganization of Stelco Inc., and related companies, pursuant to
the Companies' Creditors Arrangement Act ("CCAA").! Stelco has been in the midst of this
fractious process for approximately twenty-one months. Justice Farley has been the supervising
judge throughout,

2 Stelco has presented a Proposed Plan of Compromise or Arrangement to its creditors for their
approval. The vote was scheduled for Tuesday, November 15, 2005. On Thursday, November 10, a
group of creditors known as the Informal Independent Converts' Committee ("the Converts'
Committee) sought an order from the supervising judge, amongst other things, classifying the
Subordinated Debenture Holders whom they represent as a separate class for voting purposes.
Justice Farley dismissed the motion. In the face of the pending vote, the Converts' Committee
sought leave to appeal on Thursday afternoon (The courts were closed on Friday, November 11, for
Remembrance Day). Rosenberg J.A. dealt with the matter and directed that the application for
leave, and if leave be granted, the appeal, be heard by a panel of this court on Monday, November
14, 2005.

3 This panel heard the application for leave and the appeal on Monday. We concluded that leave
should be granted, but that the appeal must be dismissed, and at the conclusion of argument - and in
order to clarify matters so that the vote could proceed the following day - we issued a brief
endorsement with our decision, but indicating that more detailed reasons would follow.

4 The endorsement read as follows:
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In our view, the appellants have not demonstrated a different legal interest from

the other unsecured creditors vis a vis the debtor, nor any basis for setting aside

the finding of Farley J. that there are no different practical interests such that the
appellants deserve a separate class. We see no legal error or error in principle in
his exercise of discretion,

Leave to appeal is granted, but the appeal must therefore be dismissed. Because
of the importance of the issue for Ontario practice in this area, we propose to
expand somewhat on these reasons in due course.

5 These are those expanded reasons.
Facts

6 Stelco's Proposed Plan is made to unsecured creditors only. It is not intended to affect the
claims of secured creditors.

7  The Converts' Committee represents unsecured creditors who hold $90 million of convertible
unsecured subordinated debentures issued by Stelco pursuant to a Supplemental Trust Indenture
dated January 21, 2002, and due in 2007. With interest, the claims of the Subordinated Debenture
Holders now amount to approximately $110 million. Those claims are subordinated to
approximately $328 million in favour of Senior Debt Holders. In addition, Stelco has unsecured
trade debts totalling approximately, $228 million. In the Proposed Plan, these three groups of
unsecured creditors - the Subordinated Debenture Holders (represented by the Converts'
Committee), the Senior Debt Holders, and the Trade Creditors - have all been included in the same
class for the purposes of voting on the Proposed Plan or any amended version of it,

8 The Converts' Committee takes issue with this, and seeks to have the Subordinated Debenture
Holders classified as a separate class of creditors for voting purposes. They argue that their interests
are different than those of the Bondholders and that creditors who do not have common interests
should not be classified in the same group for voting purposes. They submit, therefore, that the
supervising judge erred in law in not granting them a separate classification. In that regard, they rely
upon this court's decision in Elan Corp. v. Comiskey (1990), 1 O.R. (3d) 289 (C.A.). They also
argue that the supervising judge was wrong, on the facts contained in the record, in finding that the
Subordinated Debenture Holders and the Bondholders did not have conflicting interests.

9 In making their argument about a different interest, the appellants rely upon their status as
subordinated debt holders as shaped particularly by Articles 6.2 and 6.3 of the Supplemental Trust
Indenture. In essence those provisions reinforce the subordinated nature of their debt. They stipulate
(a) that if the Subordinated Debenture Holders receive any payment from Stelco, or any distribution
from the assets of Stelco, before the Senior Debt is fully paid, they are obliged to remit any such
payment or distribution to the Senior Debt Holders until the latter have been paid in full (Art.
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6.2(3)), but (b) that no such payment or distribution by Stelco shall be deemed to constitute a
payment on the Subordinated Debenture Holders' debt (Art. 6.3). The parties refer to these
provisions as the "Turnover Payment" provisions.

10 In short, although Stelco is obliged to pay both groups of creditors in full, as between the
Subordinated Debenture Holders and the Senior Debt Holders, the latter are entitled to be paid in
full before the former receive anything. The Supplemental Trust Indenture makes it clear that the
provisions of Article 6 "are intended solely for the purpose of defining the relative rights of [the
Subordinated Debenture Holders] and the holders of the Senior Debt" (Art. 6.3).

11  The Subordinated Debenture Holders contend that the Turnover Payment provisions
distinguish their interests from those of the Senior Debt Holders when it comes to voting on Stelco's
Proposed Plan. They say that the Senior Debt Holders' interest in maximizing the amounts to be
made available to unsecured creditors ends once they have received full recovery, in part as a result
of the Turnover Payments that the Subordinated Debenture Holders will be required to make from
their portion of the funds. On the other hand, the Subordinated Debenture Holders will have an
interest in seeking more because their recovery, for practical purposes, will have only begun once
that point is reached.

12 The respondents submit, for their part, that the appellants are seeking a separate classification
for a collateral purpose, i.e., so that they will be able to veto the Proposed Plan, or at least threaten
to veto it, unless they are granted a benefit to which they are not entitled - the elimination of their
subordinated position by virtue of the Turnover Payment provisions.

13  Farley J. rejected the appellants' arguments. The thrust of his decision in this regard is found
in paragraphs 13 and 14 of his reasons:

[13] I would note as well that the primary and most significant attribute of the
ConCom debt and that of the BondCom debt/Senior Debt? plus the trade debt
vis-a-vis Stelco is that it is all unsecured debt. Thus absent valid reason to have
separate classes it would be reasonable, logical, rational and practical to have all
this unsecured debt in the same class. Certainly that would avoid any
unnecessary fragmentation - and in this respect multiplicity of classes does not
mean that that fragmentation starts only when there are many classes. Unless
more than one class is necessary, fragmentation would start at two classes.
Fragmentation if necessary, but not necessarily fragmentation.

[14] Is it necessary to have more than one class? Firstly, it would not appear to
me that as between Stelco and the unsecured creditors overall there is any
material distinction. Secondly, there would not appear to me to be any
confiscation of any rights (or the other side of the coin any new imposition of
obligations) upon the holders of the ConCom debt. The subrogation issue was
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something which these holders assumed on the issue of that debt. Thirdly, I do
not see that there is a realistic conflict of interest. Each group of unsecured
creditors including the ConCom debt holders and the BondCom debt holders has
the same general interest vis-a-vis Stelco, namely to extract from Stelco through
the Plan the maximum value in the sense of consideration possible ... That
situation is not impacted for our purposes here in this motion by the possibility
that in a subsequent dispute between the ConCom holders and the BondCom
holders there may be a difference of opinion as to the variation of the
consideration obtained.

14  We agree with his conclusion and see no basis to interfere with his findings in that regard.
The Leave Application

15 The principles to be applied by this court in determining whether leave to appeal should be
granted to someone dissatisfied with an order made in a CCAA proceeding are not in dispute. Leave
is only sparingly granted in such matters because of their "real time" dynamic and because of the
generally discretionary character underlying many of the orders made by supervising judges in such
proceedings. There must be serious and arguable grounds that are of real and significant interest to
the parties. The court has assessed this criterion on the basis of a four-part test, namely,

a)  whether the point on appeal is of significance to the practice;

b)  whether the point is of significance to the action;

c)  whether the appeal is prima facie meritorious or frivolous; and
d)  whether the appeal will unduly hinder the progress of the action.

See Stelco Inc. (Re) (2005), 75 O.R. (3d) 5 (C.A.) at para. 24; Country Style Food Services Inc.
(Re) [2002] O.J. No. 1377, 158 O.A.C. 30 (C.A.) at para. 15; Re Canadian Airlines Corp. (2000), 19
C.B.R. (4th) 33 (Alta. C.A.) at para. 7.

16 Here, we granted leave to appeal because the proposed appeal raised an issue of significance
to the practice, namely the nature of the "common interest" test to be applied by the courts for
purposes of the classification of creditors in CCAA proceedings. Although the law seems to have
progressed in the lower courts along the lines developed in Alberta, beginning with the decision of
Paperny J. in Re Canadian Airlines Corp. (2000), 19 C.B.R. (4th) 12 (Alta. Q.B), this court has not
dealt with the issue since its decision in Elan Corp. v. Comiskey, supra, and the Converts'
Committee argues that the Alberta line of authorities is contrary to Elan.

17 A brief further comment respecting the leave process may be in order.

18 The court recognizes the importance of its ability to react in a responsible and timely fashion
to the appellate needs arising in the "real time" dynamics of CCAA restructurings. Often, as in the
case of this restructuring, they involve a significant public dimension. For good policy reasons,
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however, appellate courts in Canada - including this one - have developed relatively stringent
parameters for the granting of leave to appeal in CCAA cases. As noted, leave is only sparingly
granted. The parameters as set out in the authorities cited above remain good law.

19 Merely because a corporate restructuring is a big one and money is no object to the
participants in the process, does not mean that the court will necessarily depart from the normal
leave to appeal process that applies to other cases. In granting leave to appeal in these
circumstances, we do not wish to be taken as supporting a notion that the fusion of leave
applications with the hearing of the appeal in CCAA restructurings - particularly in major ones such
as this one involving Stelco - has become the practice. Where there is an urgency that a leave
application be expedited in the public interest, the court will do so in this area of the law as it does
in other areas. However, where what is involved is essentially an attempt to review a discretionary
order made on the facts of the case, in a tightly supervised process with which the judge is
intimately familiar, the collapsed process that was made available in this particular situation will not
generally be afforded.

20  As these reasons demonstrate, however, the issues raised on this particular appeal, and the
timing factor involved, warranted the expedited procedure that was ordered by Justice Rosenberg,.

The Appeal
No Error in Law or Principle

21 Everyone agrees that the classification of creditors for CCAA voting purposes is to be
determined generally on the basis of a "commonality of interest”" (or a "common interest") between
creditors of the same class. Most analyses of this approach start with a reference to Sovereign Life
Assurance Co. v. Dodd (1892), [1891-4] All E.R. Rep. 246, which dealt with the classification of
creditors for voting purposes in a winding-up proceeding. Two passages from the judgments in that
decision are frequently cited:

At pp. 249-250 Lord Esher said:

The Act provides that the persons to be summoned to the meeting, all of whom, it |
is to be observed, are creditors, are persons who can be divided into different
classes, classes which the Act?® recognizes, though it does not define. The
creditors, therefore, must be divided into different classes. What is the reason for
prescribing such a course? It is because the creditors composing the different
classes have different interests, and, therefore, if a different state of facts exists
with respect to different creditors, which may affect their minds and judgments
differently, they must be separated into different classes.
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Atp. 251, Bowen L.J. stated:

The word "class" used in the statute is vague, and to find out what it means we
must look at the general scope of the section, which enables the court to order a
meeting of a "class of creditors" to be summoned. It seems to me that we must
give such a meaning to the term 'class' as will prevent the section being so
worked as to produce confiscation and injustice, and that we must confine its
meaning to those persons whose rights are not so dissimilar as to make it
impossible for them to consult together with a view to their common interest.

22 These views have been applied in the CCAA context. But what comprises those "not so
dissimilar" rights and what are the components of that "common interest" have been the subject of
debate and evolution over time. It is clear that classification is a fact-driven exercise, dependent
upon the circumstances of each particular case, Moreover, given the nature of the CCAA process
and the underlying flexibility of that process - a flexibility which is its genius - there can be no fixed
rules that must apply in all cases.

23 In Re Canadian Airlines Corp. (2000), 19 C.B.R. (4th) 12 (Alta. Q.B.), Paperny J. nonetheless
extracted a number of principles to be considered by the courts in dealing with the commonality of
interest test. At para. 31 she said;

In summary, the cases establish the following principles applicable to assessing
commonality of interest:

1. Commonality of interest should be viewed based on the non-fragmentation
test, not on an identity of interest test;
2. The interests to be considered are the legal interests that a creditor holds

qua creditor in relationship to the debtor company prior to and under the
plan as well as on liquidation.

3. The commonality of interests are to be viewed purposively, bearing in
mind the object of the C.C.C.A., namely to facilitate reorganizations if
possible.

4.  Inplacing a broad and purposive interpretation on the C.C.C.A., the court
should be careful to resist classification approaches that would potentially
jeopardize viable plans.

5. Absent bad faith, the motivations of creditors to approve or disapprove [of
the Plan] are irrelevant.

6.  The requirement of creditors being able to consult together means being
able to assess their legal entitlement as creditors before or after the plan in
a similar manner.
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24  In developing this summary of principles, Paperny J. considered a number of authorities from
across Canada, including the following: Sklar-Peppler Furniture Corp. v. Bank of Nova Scotia
(1991), 86 D.L.R. (4th) 621 (Ont. Gen. Div.); Norcen Energy Resources Ltd. v. Oakwood
Petroleums Ltd. (1988), 72 C.B.R. (N.S.) 20 (Alta. Q.B.); Re Fairview Industries Ltd. (1991), 11
C.B.R. (3d) 71 (N.S.T.D.); Re Woodward's Ltd. (1993), 84 B.C.L.R. (2d) 206 (B.C.S.C.); Re
Northland Properties Ltd. (1988), 73 C.B.R. (N.S.) 166 (B.C.S.C.); Northland Properties Ltd. v.
Excelsior Life Insurance Co. of Canada (1989), 73 C.B.R. (N.S.) 195 (B.C.C.A.); Re NsC Diesel
Power Inc. (1990), 79 C.B.R. (N.S.) 1 (N.S.T.D.); Savage v. Amoco Acquisition Co. (1988), 68
C.B.R. (N.S.) 154, (sub nom. Amoco Acquisition Co. v. Savage) (Alta. C.A.); Re Wellington
Building Corp. (1934), 16 C.B.R. 48 (Ont. H.C.J.). Her summarized principles were cited by the
Alberta Court of Appeal, apparently with approval, in a subsequent Canadian Airlines decision: Re
Canadian Airlines Corp. (2000), 19 C.B.R. (4th) 33 (Alta. C.A.) at para. 27.

25 In the passage from his reasons cited above (paragraphs 13 and 14) the supervising judge in
this case applied those principles, In our view he was correct in law in doing so. —

26 We do not read the foregoing principles as being inconsistent with the earlier decision of this
court in Elan Corp. v. Comiskey. There the court applied a common interest test in determining that
the two creditors in question ought not to be grouped in the same class of creditors for voting
purposes. But the differing interests in question were not different legal interests as between the two
creditors; they were different legal interests as between each of the creditors and the debtor
company. One creditor (the Bank) held first security over the debtor company's receivables and the
other creditor (RoyNat) held second security on those assets; RoyNat, however, held first security
over the debtor's building and realty, whereas the Bank was second in priority in relation to those
assets. The two creditors had differing commercial interests in how the assets should be dealt with
(it was in the interests of the bank, with a smaller claim, to collect and retain the more realizable
receivable assets, but in the interests of RoyNat to preserve the cash flow and have the business sold
as a going concern). Those differing commercial interests were rooted in differing legal interests as
between the individual creditors and the debtor company, arising from the different security held.
Because of the size of its claim, RoyNat would dominate any group that it was in, and Finlayson
J.A. was of the view that RoyNat, as the holder of second security, should not be able to override
the Bank's legal interest as the first secured creditor with respect to the receivables by virtue of its
voting rights. On the basis that there was "no true community of interest" between the secured
creditors (p. 259), given their different legal interests, he ordered that the Bank be placed in a
separate class for voting purposes.

27 Elan Corp. v. Comiskey did not deal with the issue of whether creditors with divergent
interests as amongst themselves - as opposed to divergent legal interests vis-a-vis the debtor
company - could be forced to vote as members of a common class. Nor did it apply an "identity of
interest" test - a test that has been rejected as too narrow and too likely to lead to excessive
fragmentation: see Sklar-Peppler Furniture Corp. v. Bank of Nova Scotia, supra; Norcen Energy
Resources Ltd, v. Oakwood Petroleums Ltd., supra; Re Fairview Industries Ltd., supra; Re
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Woodward's Ltd., supra. In our view, there is nothing in the decision in Elan Corp. that is
inconsistent with the evolutionary set of principles developed in the Alberta jurisprudence and
applied by the supervising judge here.

28 In addition to commonality of interest concerns, a court dealing with a classification of
creditors issue needs to be alert to concerns about the confiscation of legal rights and about avoiding
what the parties have referred to as "a tyranny of the minority." Examples of the former include
Elan Corp. v. Comiskey* and Re Wellington Building Corp., supra’. Examples of the latter include
Sklar-Peppler, supra,’ and Re Campeau Corp. (1990), 10 C.B.R. (3d) 100 (Ont. Gen. Div.)’.

29 Here, as noted earlier in these reasons, the respondents argue that the appellants are seeking a
separate classification in order to extract a benefit to which they are not entitled, namely a
concession that the Turnover Payment requirements of their subordinated position be extinguished
by the Proposed Plan, thus avoiding their obligation to transfer payments to the Senior Debt Holders
until they have been paid in full, and freeing up all of the distribution the appellants will receive
from Stelco for payment on account of their own claims. On the other hand, the appellants point to
this conflict between the Subordinated Debenture Holders and the Senior Debt Holders as evidence
that they do not have a commonality of interest or the ability to consult together with a view to
whatever commonality of interest they may have vis-a-vis Stelco.

30 We agree with the line of authorities summarized in Re Canadian Airlines and applied by the
supervising judge in this case which stipulate that the classification of creditors is determined by
their legal rights in relation to the debtor company, as opposed to their rights as creditors in relation
to each other. To the extent that other authorities at the trial level in other jurisdictions may suggest
to the contrary - see, for example Re NsC Diesel Power Inc., supra - we prefer the Alberta
approach.

31 There are good reasons for such an approach.

32 First, as the supervising judge noted, the CCAA itself is more compendiously styled "An act
to facilitate compromises and arrangements between companies and their creditors." There is no
mention of dealing with issues that would change the nature of the relationships as between the
creditors themselves. As Tysoe J. noted in Pacific Coastal Airlines Ltd. v. Air Canada, [2001]
B.C.J. No. 2580 (B.C.S.C.) at para. 24 (after referring to the full style of the legislation):

[The purpose of the CCAA proceeding] is not to deal with disputes between a
creditor of a company and a third party, even if the company was also involved
in the subject matter of the dispute. While issues between the debtor company
and non-creditors are sometimes dealt with in CCAA proceedings, it is not a
proper use of a CCAA proceeding to determine disputes between parties other
than the debtor company.

33 In this particular case, the supervising judge was very careful to say that nothing in his reasons
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should be taken to determine or affect the relationship between the Subordinate Debenture Holders
and the Senior Debt Holders.

34 Sccondly, it has long been recognized that creditors should be classified in accordance with
their contract rights, that is, according to their respective interests in the debtor company: see
Stanley E. Edwards, "Reorganizations Under the Companies' Creditors Arrangement Act" (1947) 25
Can. Bar. Rev. 587, at p. 602.

35 Finally, to hold the classification and voting process hostage to the vagaries of a potentially
infinite variety of disputes as between already disgruntled creditors who have been caught in the
maelstrom of a CCAA restructuring, runs the risk of hobbling that process unduly. It could lead to
the very type of fragmentation and multiplicity of discrete classes or sub-classes of classes that
judges and legal writers have warned might well defeat the purpose of the Act: see Stanley
Edwards, "Reorganizations under the Companies' Creditors Arrangement Act", supra; Ronald N.
Robertson Q.C., "Legal Problems on Reorganization of Major Financial and Commercial Debtors",
Canadian Bar Association - Ontario Continuing Legal Education, 5th April 1983 at 19-21; Norcen
Energy Resources Ltd. v. Oakwood Petroleums Ltd., supra, at para. 27; Northland Properties Ltd. v.
Excelsior Life Insurance Co. of Canada, supra; Sklar-Peppler, supra; Re Woodwards Ltd., supra.

36 In the end, it is important to remember that classification of creditors, like most other things
pertaining to the CCAA, must be crafted with the underlying purpose of the CCAA in mind, namely
facilitation of the reorganization of an insolvent company through the negotiation and approval of a
plan of compromise or arrangement between the debtor company and its creditors, so that the debtor
company can continue to carry on its business to the benefit of all concerned. As Paperny J. noted in
Re Canadian Airlines, "the Court should be careful to resist classification approaches that would
potentially jeopardize viable Plans."

Discretion and Fact Finding

37 Having concluded that the supervising judge made no error in law or principle in his approach
to the classification issue, we can find no error in his factual findings or in his exercise of discretion
in determining that the Subordinate Debenture Holders should remain in the same class as the
Senior Debt Holders and Trade Creditors in the circumstances of this case.

38 We agree that there is no material distinction between the legal rights of the Subordinated
Debenture Holders and those of the Senior Debt Holders vis-a-vis Stelco. Each is entitled to be paid
the monies owing under their respective debt contracts. The only difference is that the former
creditors are subordinated in interest to the latter and have agreed to pay over to the latter any
portion of their recovery received until the Senior Debt has been paid in full. As between the two
groups of creditors, this merely reflects the very deal the Subordinated Debenture Holders bought
into when they purchased their subordinated debentures. For that reason, the supervising judge was
also entitled to determine that this was not a case involving any confiscation of legal rights.
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39 Finally, the supervising judge's finding that there is no "realistic conflict of interest" between
the creditors is supported on the record. Each has the same general interest in relation to Stelco,
namely to be paid under their contracts, and to maximize the amount recoverable from the debtor
company through the Plan negotiation process. We do not accept the argument that the Senior Debt
Holder's efforts will be moderated in some respect because they will be content to make their
recovery on the backs of the Subordinated Debenture Holders through the Turnover Payment
process. In order to carry the class, the Senior Debt Holders will require the support of the Trade
Creditors, whose interest is not affected by the subordination agreement. Thus the Senior Debt
Holders will be required to support the maximization approach.

40 We need not deal with whether a realistic and genuine conflict of interest, produced by
different legal positions of creditors vis-a-vis each other, could ever warrant separate classes, as we
are satisfied that even if it could, this is not such a case.

Disposition

41  Accordingly, we would not interfere with the supervising judge's decision that the appellants
had not made out a case for a separate class. The appeal is therefore dismissed.

R.A. BLAIR J.A.
S.T. GOUDGE J.A. -- I agree.
R.J. SHARPE J.A. -- 1 agree.

ook ok ok

Corrigendum
Released: August 29, 2006

A correction has been made to para. 11 of the reasons to read as follows:

[11] The Subordinated Debenture Holders contend that the Turnover Payment provisions
distinguish their interests from those of the Senior Debt Holders when it comes to voting on Stelco's
Proposed Plan. They say that the Senior Debt Holders' interest in maximizing the amounts to be
made available to unsecured creditors ends once they have received full recovery, in part as a result
of the Turnover Payments that the Subordinated Debenture Holders will be required to make from
their portion of the funds. On the other hand, the Subordinated Debenture Holders will have an
interest in seeking more because their recovery, for practical purposes, will have only begun once
that point is reached.

cp/e/qw/qlmxf/qlrme
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1 R.S.C. 1985, ¢. C-36, as amended.

2 Farley J. uses the term "ConCom debt" to refer to the debt represented by the Converts'
Committee (i.e., that of the Subordinated Debenture Holders), and the term "BondCom debt"
to refer to that of the Senior Debt Holders.

3 The Joint Stock Companies Arrangement Act, 1870.

4 A second secured creditor with superior voting power was separated from a first secured
creditor for voting purposes, in order prevent the former from utilising its superior voting
strength to adversely affect the latter's prior security position.

5 The court refused to allow subsequent mortgagees to vote in the same class as a first
mortgagee because in the circumstances the subsequent mortgagees would be able to use their
voting power to destroy the priority rights and security of the first mortgagee.

6 Borins J., as he then was, warned against the dangers of "excessive fragmentation" and of
creating "a special class simply for the benefit of the opposing creditor, which would give that
creditor the potential to exercise an unwarranted degree of power."

7 Montgomery J. declined to grant a separate classification to a minority group of creditors
who would use that classification to extract benefits to which it was not otherwise entitled.
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Case Name:

Canadian Airlines Corp. (Re)

IN THE MATTER OF the Companies' Creditors Arrangement
Act, R.S.C. 1985; c. C-36
AND IN THE MATTER OF the Business Corporations Act
(Alberta) S.A. 1981, c. B-15, As Amended; Section 185
AND IN THE MATTER OF Canadian Airlines Corporation
and Canadian Airlines International Ltd.

[2000] A.J. No. 1693

19 C.B.R. (4th) 12

Docket: 0001-05071

Alberta Court of Queen's Bench
Judicial District of Calgary

Paperny J.
Oral Judgment: May 12, 2000.

(52 paras.)

Application by unsecured creditors of corporation for order that unsecured claims held by Air Can-
ada should be placed in separate class from other unsecured creditors, and for order striking portion
of reorganization plan.

Counsel:

A.L. Friend. Q.C., HM. Kay, Q.C, and R.B. Low. Q.C., for Canadian Airlines.

V.P. Lalonde and Ms M. Lalonde, for AMR Corporation.

S. Dunphy, for Air Canada.

P.T McCarthy, Q.C., for PricewaterhouseCoopers.

D. Nishimura, for Resurgence Asset Management LLC.

E. Halt, for Claims Officer.
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A.J. McConnell, for Bank of Nova Scotia Trust Company of New York and Montreal Trust Co. of
Canada.

1 PAPERNY J. (orally):-- Resurgence Asset Management LLC "Resurgence" appeared on
behalf of holders of approximately 60 percent of the unsecured notes issued by Canadian Airlines
Corporation in the total amount of $100 million U.S. These unsecured note holders are proposed to
be classified as unsecured creditors in the plan that is the subject of these proceedings.

2 Resurgence applied for the following relief:

1.  An order lifting the stay of proceedings against Canadian Airlines Corporation
and Canadian Airlines International Ltd. (respectively "CAC" and "CAIL" and
collectively called "Canadian") to permit Resurgence to commence and proceed
with an oppression action against Canadian, Air Canada and others.

2. Further, and in the alternative, Resurgence sought the same relief described in
item one above in the context of the C.C.A.A. proceedings.
3. An order that any and all unsecured claims held or controlled, directly or indi-

rectly by Air Canada shall be placed in a separate class and either not allowed to
be voted of all, or, alternatively, allowed to be voted in separate class from all
other affected unsecured claims.
4. Anorder that there be a separation in class between creditors of CAC and CAIL
An order striking Section 6.2(2)(ii) of the plan on the basis that it is contrary to
the C.C.A.A.

3 Resurgence abandoned the application described in item 1 above, and the application in item
2 was addressed in my ruling given May 8, 2000, in these proceedings.

4

——

Standing

4 Prior to dealing with the remaining issues of classification, voting and Section 6.2(2)(ii) of
the plan, the issue of standing needs to be addressed. This was a matter of some debate, largely in
the context of the first two applications. Canadian argued that Resurgence was only a fund manager
and did not hold the unsecured notes, beneficially or otherwise; and accordingly, did not have
standing to make any of the applications. The evidence establishes that Resurgence is not the legal
owner and the evidence of beneficial ownership is equivocal.

5 Canadian has not raised this issue on any of the previous occasions on which Resurgence has
been before the court in these proceedings. There has been a consent order involving Resurgence
and Canadian.

6 In my view, it is not appropriate now for Canadian to suggest that Resurgence does not rep-
resent the interests of the holders of 60 percent of the unsecured notes add essentially seek a decla-
ration that Resurgence is a stranger to these proceedings.

7 I am not prepared to dismiss the applications of Resurgence on classification voting and
amending the plan out of hand on the basis of standing.
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8 Resurgence was also supported in these applications by the senior secured note holders. For
the purposes of these applications, I accept that Resurgence is representing the interests of 60 per-
cent of the unsecured note holders.

Classification of Air Canada's Unsecured Claim

9 By my April 14, 2000 order in these proceedings, I approved transactions involving CAIL, a
large number of aircraft lessors and Air Canada, which achieved approximately $200 million worth
of concessions for CAIL. In exchange for granting the concession, each creditor received a guaran-
tee from Air Canada and the assurance that the creditor would immediately cease to be affected by
the C.C.A.A. proceedings.

10 These concessions or deficiency claims were quantified and reflected in promissory notes
which were assigned to Air Canada in exchange for its guarantee of the aircraft leases. The monitor
approved the method of quantifying these claims and recognized the value of the concessions to
Canadian. In that order I reserved the issue of classification and voting to be determined at some
later date. The plan provides for two classes of creditors, secured and unsecured.

11 The unsecured class is composed of a number of types of unsecured claims, including air-
craft financing, executory contracts, unsecured notes, litigation claims, real estate leases and the de-
ficiencies, if, any, of the senior secured note holders.

12 In one portion of the application, Resurgence seeks to have Air Canada vote the promissory
notes in separate class and relied on several factors to distinguish the claims of other Affected, Un-
secured Creditors from Air Canada's unsecured claim, including the following:

1. The Air Canada appointed board caused Canadian to enter into these C.C.A.A.
proceedings under which Air Canada stands to gain substantial benefits in its op-
erations and in the merged operations and ownership contemplated after the
compromise of debts under the plan.

2. Air Canada is providing the fund of money to be distributed to the Affected Un-
secured Creditors and will, therefore, end up paying itself a portion of that money
if it is included in the Affected Unsecured Creditors' class and permitted to vote.

3.  Air Canada gave no real consideration in acquiring the deficiency claims and
manufactured them only to secure a 'yes' vote.

13 Air Canada and Canadian argue, that the legal right associated with Air Canada's unsecured
promissory notes and with the other Affected, Unsecured Claims are the same and that the matters
raised by Resurgence, as relating to classification are really matters of fairness more appropriately
dealt with at the fairness hearing. Air Canada and the Canadian emphasized that classification must
be determined according to the rights of the creditors not their personalities.

14 The starting point in determining classification is the statute under which the parties are op-
erating and from which the court obtains its jurisdiction. The primary purpose of the C.C.A.A. is to
facilitate the re-organization of insolvent companies, and this goal must be given proper considera-
tion at every stage of the C.C.A.A. process, including classification of claims see for example,
Norcen Energy Resources Ltd. v. Oakwood Petroleums Ltd. (1988), 72 C.B.R. (N.S.) 20 (Alta

QB)
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15 Beyond identifying secured and unsecured classes the C.C.A.A. does not offer any guidance
to the classification of claims. The process, instead, has developed in the case law.

16 A frequently cited description of the method of classification of creditors for the purposes or
voting on a plan, under the C.C.A.A., is Sovereign Life Assurance Co. v. Dodd (1891) [1892] 2
Q.B. 573, (Eng. C.A.).

17 At page 583 (Q.B.), Bowen L.J. stated:

The word class is vague and to find out what is meant by it, we must look at the
scope of the section which is a section enabling, the court to order a meeting of a
class of creditors to be called. It seems plain that we must give such a meaning to
the term 'class' as will prevent the section, being so worked as to result in confis-
cation and injustice, and that it must be confined to those persons, whose rights
are not so dissimilar as to make it impossible for them to consult together with
the view to their common interest.

This test has been described as the "commonality of interest" test. All counsel agree that this is the
test to apply to classification of claims under the C.C.A.A. However, there is a dispute on the types
of interests that are to be considered in determining commonality.

18 Generally, the cases hold that classification is a fact-driven determination unique, to the cir-
cumstances of every case, upon which the court should be loathe to impose rules for universal ap-
plication, particularly in light of the flexible, and remedial jurisdiction involved: see, for example,
Re Fairview Industries Ltd. (1991) 11 C.B.R. (3d) 71 (N.S.T.D.)

19 The majority of the cases presented to me, held that commonality of the interest is to be de-
termined by the rights the creditor has a vis-vis the debtor. Courts have also found it helpful to con-
sider the context of the proposed plan and treatment of creditors under a liquidation scenario. In the
absence of bad faith, motivation for supporting or rejecting a plan is not a classification issue in the
authorities.

20 In considering what interests are included in the commonality of interest test, Forsyth J., in
Norcen Energy Resources Ltd. (Supra) had to determine whether all the secured creditors of the
company ought to be included in one class. The creditors all had first-charge security and the same
method of valuation was applied to each secured claim in order to determine security value under
the plan. The distinguishing features were submitted to be based on the difference in the security
held, including case of marketability and realization potential. In holding that a separate class was
not necessary, Forsyth J., said at page 29:

Different security positioning and changing security values are a fact of life in
the world of secured financing, To accept this argument would again result in a
different class of creditor for each secured lender.

In doing so, Forsyth J. rejected the "identity of the interest" approach in which creditors in a class
must have identical interests.

21 It was also submitted in Norcen Energy Resources Ltd. that since the purchaser under the
plan had made financing arrangements with the Royal Bank the bank had an interest not shared by
the other secured creditors. Forsyth J., held that in the absence of any allegation that the Royal Bank
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was not acting bona fide in considering the benefit of the plan, the secured creditors could not be
heard to criticize the presence of the Royal Bank in their class.

22 Forsyth J., also emphasized to Norcen Energy Resources Ltd., that the commonality test
cannot be considered without also considering the underlying purpose of the C.C.A.A. which is to
facilitate reorganizations of insolvent companies. To that end, the court should not approve a classi-
fication scheme which would make a reorganization difficult, if not possible, to achieve. At the
same time, while the C.C.A.A. grants the court the authority to alter the legal rights of parties other
than the debtor company without their consent, the court will not permit a confiscation of rights or
an injustice to occur.

23 The Norcen Energy Resources Ltd., approach was specifically adopted in British Columbia
in Northland Properties Ltd., v. Excelsior Life Insurance Co. of Canada (1989), 73 C.B.R. (N.S.)
195 (B.C.C.A)), where it was held that various mortgages with different mortgages against different
properties were included in the same class.

24 In Savage v. Amoco Acquisition Co. (1988), 68 C.B.R. (N.S.) 154 (Alta. C.A.) the Alberta
Court of Appeal rejected the argument that shareholders who have private arrangements with the
applicant or who are brokers or offices or otherwise in a special position vis-a-vis the debtor com-
pany, should be put in a special category.

25 At page 158 the court stated in regard to the test applied to classification:

We do not think that this rule justifies the division of shareholders into separate
classes on the basis of their presumed prior commitment to a point of view. The
state of facts, common to all, is that they are all offered this proposal, face as an
alternative the break-up of this apparently insolvent company and hold shares
that appear to be worthless on break-up. In any event, any attempt to divide them
on the basis suggested, would be futile. One would have as many groups as there
are sharcholders.

The commonality of interest test was addressed by the British Columbia Supreme Court in Re
Woodward's Ltd. (1993), 84 B.C.L.R. (2d) 206 (B.C.S.C.). Tysoe J. rejected the identity of interest
approach and held that it was permissible to include creditors with different legal rights in the same
class, so long as their legal rights were not so dissimilar that it was still possible for them to vote
with a common interest.

26 Tysoe J. went on to find that legal interest should be considered in the context of the pro-
posed plan and that it was also necessary to examine the legal rights of creditors in the context of
the possible failure of the plan.

27 In other words, "interest" for the purpose of classification does not include the personality of
identity of the creditor, and the interests it may have in the broader commercial sphere that might
influence its decision or predispose it to vote in a particular way; rather, "interest" involves the enti-
tlement of the debt holder viewed within the context of the provisions of the proposed plan. In that
regard, see Woodward's Ltd. at page 212.

28 In Fairview Industries Ltd., the court held that in classification there need not be a common-
ality of interest of debts involved, so long as the legal interests were the same. Justice Glube (as she
then was) stated that it did not automatically follow that those with different commercial interest,
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for example, those with security on "quick" assets, are necessarily in conflict with those with secu-
rity on "fixed" assets. She stated that just saying there is a conflict is insufficient to warrant separa-
tion.

29 In Sklar-Peppler Furniture Corp. v. Bank of Nova Scotia (1991), 86 D.L.R. (4th) 621 (Ont.
Gen. Div.) at 626 like Norcen Energy Resources Ltd., the "identity of interest" approach was re-
jected. The court preserved a class of creditors which included debenture holders, terminated em-
ployees, realty lessors and equipment lessors.

30 Borins J. held that not every difference in the nature of the debt warrants a separate class and
that in placing a broad and purposive interpretation on the C.C.A.A., the court should "take care to
resist approaches which would potentially jeopardize a potentially viable plan." He observed that
"excessive fragmentation is counterproductive to the legislative intent to facilitate corporate
re-organization" and that it would be "improper to create a special class simply for the benefit of an
opposing creditor which would give that creditor the potential to exercise an unwarranted degree of
power." (p. 627). ]

31 In summary, the cases establish the following principles applicable to assessing commonal-
ity of interest:

1. Commonality of interest should be viewed on the basis of the non-fragmentation
test, not on an identity of interest test;

2. The interest to be considered are the legal interest the creditor hold qua creditor
in relationship to the debtor company, prior to and under the plan as well as on
liquidation; |

3.  The commonality of these interest are to be viewed purposively, bearing in mind -|

the object of the C.C.A.A., namely to facilitate reorganizations if at all possible;

4. Inplacing a broad and purposive interpretation on the C.C.A.A., the court should
be careful to resist classification approaches which would potentially jeopardize
potentially viable plans.

5.  Absent bad faith, the motivations of the creditors to approve or disapprove are
irrelevant.

6.  The requirement of creditors being able to consult together means being able to
assess their legal entitlement as creditors before or after the plan in a similar
manner.

32 With this background, I will make several observations relating to the reasons asserted by

Resurgence that distinguish Air Canada from the rest of the Affected Unsecured Creditors.

33 The first two reasons given relate to interests of Air Canada extrancous to its legal rights as
a unsecured creditor. The third reason related largely to the further assertion that Air Canada should
not be allowed to vote at all. The matter of voting is addressed more specifically late in these rea-
sons.

34 The factors described by Resurgence distinguish between Air Canada and other unsecured
creditors relate largely to the fact that Air Canada is the assignee of the unsecured debt. In my view,
that approach is to be is to be discouraged at the classification stage. To require the court to consider
who holds the claim, as distinct from what they hold, at that point would be untenable. I note that
Mr. Edwards recognizes in 1947 in his article, "Reorganizations under the Companies Creditors
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Arrangement Act", (1947), 25 Cdn. Bar Rev. 587, and observe this concern is heightened in the
current commercial reality of debt trading.

35 Resurgence also asserted that a court should avoid placing creditors with a potential conflict
of interest in the same class and relies on Re NsC Diesel Power Inc. (1990), 79 C.B.R. (N.S.) 1
(N.S.T.D.), a case in which the court considered a potential conflict of interest between subcontrac-
tors and direct contractors. To the extent this case can be seen as decided on the basis of the distinct
legal rights of the creditors of the creditors, I agree with the result. To the extent that the case de-
termined that a class could be separated based on a conflict of interest not based on legal right, I
disagree. In my view, this would be the sort of issue the court should consider at the fairness hear-
ing.

36 Resurgence also relied on the decision of the British Columbia Supreme Court in Re North-
land Properties Ltd. (1988), 73 C.B.R. (N.S.) 166 (B.C.S.C.), a case decided prior to Norcen Energy
Resources Ltd.. In that case the court held that a subsidiary wholly owned by Northland Bank was
incorporated to purchase certain bonds from Northland in exchange for preferred shares and was not
entitled to vote. The court found that would be tantamount to Northland Bank voting in its reorgan-
ization and relied in Re Wellington Building Corp., [1934] O.R. 653, 16 C.B.R. 48 (Ont. S.C.) In
this regard. I would note that the passage relied upon at page 5 in that case, in Wellington Building
Corp (Supra) dealt with whether the scheme, as proposed, was unfair.

37 All creditors proposed to be included in the class of Affected, Unsecured Creditors, are all
unsecured and are treated the same under the plan. All would be treat similarly under the BIA. The
plan provides that they will receive 12 cents on the dollar. The Monitor opined that in liquidation
unsecured creditors would realize a maximum of 3 cents on the dollar. Their legal interests are es-
sentially the same. Issue is taken with the presence of Air Canada, supporter and funder of the plan,
also having taken an assignment of a substantial, unsecured claim. However, absent bad faith, who
creditors are is not relevant. Air Canada, supporter and funder of the plan, also having taken an as-
signment of a substantial, unsecured claim. However, absent bad faith, who creditors are is not rel-
evant. Air Canada's mere presence in the class does not in and of itself constitute bad faith.

38 Further, all of these methods of distinguishing Air Canada's unsecured claim at their core are
fundamentally issues of fairness which will be addressed by the Court at the fairness hearing on
June 5, 2000. I am prepared to give serious consideration to these matters at that time and direct that
there be a separate tabulation of the votes cast by Air Canada arising from any assignments of
promissory notes they have taken, so that there is an evidentiary record to assist me in assessing the
fairness of the vote when and if I am called upon to sanction the plan. This approach was taken by
Justice Forsyth in Norcen Energy Resources Ltd., and in my view is consistent with the underlying
purpose of the C.C.A.A. I wish to emphasize that the concerns raised by Resurgence will form part
of the assessment of the overall fairness of the plan.

39 Permitting the classification to remain intact for voting purposes will not result in a confis-
cation of rights of or injustice to the unsecured note holders. Their treatment does not at this point
depart from any other Affected based on different legal instruments, the legal rights of the unse-
cured note holders and Air Canada are essentially the same. Neither has security, nor specific enti-
tlement to assets. Further, the ability of all of the Affected Unsecured Creditors to realize their
claims against the debtor companies, depend in significant part, on the company's ability to continue
as a going concern.
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40 The separate tabulation of votes will allow the "voice" of unsecured creditors to be heard,
while at the same time, permit rather than rule out the possibility that a plan might proceed.

41 It is important to preserve this possibility in the interests of facilitating the aim of the
C.C.A.A. and protecting interests of all constituents. To fracture the class prior to the vote, amy
have the effect of denying the court jurisdiction to consider sanctioning a plan which may pass the
fairness test but which has been rejected by one creditor. This would be contrary to the purpose of
the C.C.A.A.

Separating the Claims Against CAC and CAIL

42 Resurgence briefly argued that since Air Canada's debt is owed by CAIL only, it could only

look to CAIL's assets in a bankruptcy and would not be able to look to any CAC assets. In contrast,

Resurgence suggested that the unsecured note holders are creditors of both CAIL under a guarantee,
and CAC under the notes. Resurgence submitted that the resulting difference in legal rights destroys
the commonality of interest.

43 There is insufficient evidence to suggest that the unsecured note holders are also creditors of
CAIL. Counsel referred only to a statement made by Mr. Carty on cross-examination that there was
an "unsecured guarantee". However, no documents have been brought to my attention that would
support this statement and, in of itself, the statement is not determinative. In any case, I do not have
sufficient evidence before me to conclude that there would be a meaningful difference in recoveries
for unsecured creditors of CAC and CAIL in the event of bankruptcy. 1, therefore, cannot conclude
on this basis that rights are being confiscated, unlike Tysoe J.'s ability to do so in Re Woodward's
Ltd. Simply looking to different assets or pools of assets will not alone fracture a class; some unique
additional legal right of value in liquidation going unrecognized in a plan and not balanced by oth-
ers losing rights as well is needed on the analysis of Tysoe J.

44 I recognize the struggle between the unsecured note holders, represented by Resurgence on
one side, and Air Canada and Canadian on the other. Resurgence fears the inclusion of Air Canada
and the Affected Unsecured Creditor's class will swamp the vote. Air Canada and Canadian fear
that exclusion of Air Canada will result in the voting down of a plan which, in their view, otherwise
stands a realistic chance of approval. As unsecured creditors, they do share similar legal rights. As
supporters or opponents of the plan, they may well have distinctly different financial or strategic
interests. I believe that in the circumstances of this case, these other interests and their impact on the
plan, are best addressed as matters of fairness at the June 5, 2000 hearing, and in this way, the con-
cerns will be heard by the court without necessarily putting an end to the entire process.

Voting

45 Although my decision on classification makes it clear that I will permit Air Canada to vote
on the plan, I wish to comment further on this issue. Air Canada submitted that it should be entitled
to vote the face value of the promissory notes which represent deficiency claims assigned to it from
aircraft lessors in the same fashion as any other creditor who has acquired the claims by assignment.
All parties accept that deficiency claims such as these would normally be included and voted upon
in an unsecured claims class. The request by Resurgence to deny them a vote would have the effect
of varying rights associated with those notes.

46 The concessions achieved in the re-negotiation of the aircraft leases, represent value to
CAIL. The methodology of calculation of the claims and their valuation was reviewed by the Mon-
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itor and this is not being challenged. Rather,it is because it is Air Canada that now holds them, that
it is objectionable to Resurgence. Resurgence asserts that Air Canada manufactured the assignment
so it could preserve a 'yes' vote. This, in my view, is a matter going to fairness. Is it fair for Air
Canada to vote to share in the pool of cash funded by it for the benefit of unsecured creditors? That
matter is best resolved at the fairness hearing.

47 Resurgence relied on Northland Properties Ltd. in which a wholly owned subsidiary of the
debtor company was not allowed to vote because to do so would amount to the debtor company
voting in its own reorganization. The corporate relationship between Air Canada and CAIL can be
distinguished from the parent and wholly owned subsidiary in Northland Properties Ltd.. Air Cana-
da is not CAIL's parent and owns 10 percent of a numbered company which owns 82 percent of
CAIL. Further, as noted above, the court in Northland Properties Ltd. apparently relied on the pas-
sage from Wellington Building Corp which indicated in that case the court was being asked to ap-
prove a plan as fair. Again, the basis on which Resurgence seeks to deprive Air Canada of its vote is
really an issue of fairness.

Section 6(2)(2) of the Plan

48 Resurgence wishes me to strike out Section 6(2)(2) of the plan, which essentially purports to
provide a release by affected creditors of all claims based in whole or in part on any act, omission
transaction, event or occurrence that took place prior to the effective date in any way relating to the
debtor companies and subsidiaries, the C.C.A.A. proceeding or the plan against:

1. The debtor companies and its subsidiaries;

2. The directors, officers and employees;

3. The former directors, officers and employees of the debtor companies and its
subsidiaries; or

4.  The respective current and former professionals of the entities, including the

Monitor, its counsel and its current officers and directors, et cetera. Resurgence
submits that this provision constitutes a wholesale release of directors and other
which is beyond that permitted by Section 5.1 of the C.C.A.A. CAIL and CAC
submit that the proposed release was not intended to preclude rights expressly
preserved by the statute and are prepared to amend the plan to state this.

49 Section 5.1(3) of the C.C.A.A. provides that the court may declare that a claim against di-
rectors shall not be compromised it is satisfied that the compromise would not be fair and reasona-
ble in the circumstances.

50 In this application of Resurgence, the court must deal with two issues: One, what releases
are permitted under the statute; and, two, what releases ought to be permitted, if any, under the plan.

51 In my view, [ will be in a better position to assess the fairness of the proposed compromised
of claims which is drafted in extremely broad terms, when I consider the other issues of fairness
raised by Resurgence. Accordingly, I leave that matter to the fairness hearing as well.

52 In summary, the application contained in paragraph (d) of the Resurgence Notice of Motion
is dismissed. The application in paragraph (e) is adjourned to June 5, 2000.
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Application dismissed.

PAPERNY J.
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